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About the Authors 


W. Roger Breed, Chief Inspector of 
Weights and Measures, County of Dor 
set, England, began his career as an 
ispector of weights and measures by 
board of trade examination in 1935. He 
received a diploma in public adminis 
tration trom the University of London 


in 1943. 


Mr. Breed is councillor and advertis 
ing manager of the Institute of Weights 
and Measures Administration, and a 
member of the Institute of Shops Acts 
Administration and of the Institute ot 
Public Administration. He is the au 
thor of numerous papers and articles in 
the tood-and-drug field and allied 
among then “The Measuring Instru 
ments (Liquid Fuel and Lubricating Oil) 
Regulations, 1929"; “The Sampling of 
Milk Under the Food and Drugs <Aect, 
1938”; “The Administration of the Food 
and Drugs Acts in the English Counties” : 
“Who Is to Be Prosecuted?” (Food 
and Druys Act, 1938); “Some Reflec 
tions on the Changes in Shops Acts 
Legislation Since 1677 and Some Hopes 


tor the 


Ones, 


Future.” 
In line with the traditions of the Food 
and Drug Administration as one of the 


career services of the federal gover 
ment, C. W. Crawford became Commis- 
sioner of Food and Drugs on June 1, 
1951, after 34 


organization. He 


service in the 
Assistant 
Deputy 


vears of 
had_ been 
1942 


Commissioner since 1944, 


Commissioner since and 


\ native Texan, he spent most of his 
youth in Oklahoma, and obtained B. S. 
and M.S. Degrees from Oklahoma A & 
M College. In 1917 he was appointed 
assistant chemist of the Bureau of Chem- 
istry, assigned to the New Orleans Sta 
tion. In 1918 he was transferred to 
Washington to work on administrative 
In 1928 he was placed at the 
Interstat 
that 


when he was 


problems 
head of the 
Division, and functioned in 
tion until July 1, 1939, 
designated technical advisor and as 
signed to the Office of the Chief of the 
Food and Drug Administration. Sines 
1938 he has devoted much time to work 


newly created 


posi 


involved in the formulation of regula 


tions and standards. 

Charles Wesley Dunn is so well know: 
to JouRNAI that it seems un 
necessary to review his outstanding ca 
held of tood and druw law 


ré ace rs 


reer in the 
Rather, it is with extreme pleasure that 
we present the following 
a six-page tribute paid Mr. Dunn by the 
(;rocery Manufacturers of America, Inc., 
commemorating his anniversary as the 
GMA Dated No 


reads in part as 


excerpts tram 


counsel of 
1952, it 


veneral 
vember 28, 
follows: 

“We recall with pride and gratitude 
that the vear marks the fortieth anni 
versary of Charlie Dunn's service with 
GMA; and that, as first and only General 
Counsel to GMA, he has won distinction 
as a benefactor of our organization and 
the American public 
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. he discovered there 
was no book or expert on the 1906 
Federal Food and Drugs Act, which 
had become a serious problem for many 
manufacturers of the time. So he de- 
cided to specialize in that law. 


ree hf. | 


“*To do so’, Charlie tells, ‘I wrote the 
first (a poor) book on the law and pub- 
lished it in 1912, at my own expense 

, 


“That first, significant book, though 
Charlie calls it a ‘poor’ one, was in its 
own way a good starter. He has since 
developed, alone or as coeditor, all the 
principal books ‘in the area of the food 
and drug law’. He also holds the high- 
est professional offices relating to this 
law; and is the only one yet to hold 
them. ... 


“Many years ago, Charlie drafted a 
‘Declaration of Beliefs’ for GMA mem- 
He himself has assiduously ap- 
plied that code of ethics to his relationship 
with industry, government, and public 


“~. . Mr. Dunn has rendered an in 
valuable service to the public and to the 
GMA and its members by his distin 
guished leadership for a sound and con 
structive state of the laws regulating 
the grocery industry, especially the na- 
tional food and antitrust laws; and by 
providing the members with helpful 
legal advice. Mr. Dunn has also ren- 
dered a profound service to the food 


be rs. 
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industry and consuming public by in- 
augurating The Nutrition Foundation 
and the Food Law Institute, to develop 
the science and law of food for the pro- 
tection and improvement of the public 
health. 


“Consequently, on this memorable an- 
niversary the GMA salutes Mr. Dunn 
and wishes for him a long life full of 
happiness and continued service.’ 

This sincere tribute writes, in a most 
effective way, not only the accomplish- 
ments of the chairman of the JoURNAL’s 
editorial advisory board but the far- 
reaching effects which these accomplish- 
ments have had in the area of food and 
drug legislation. 

A native of Waco, Texas, Alvin L. 
Adelman was graduated from Baylor 
with the degree of B. A. in 1942. The 
same year he joined the United States 
Air Corps, and remained in that service 
until 1946. He returned to Baylor Uni- 
versity, where he received an LL. B. 
Degree in 1948, and has since been en- 
gaged in the private practice of law in 
Texas, except for a year (1951-1952) 
which he spent in graduate work at 
New York University. His article on 
the dé minimis problem, presented in 
this issue of the JourNaL, is derived 
from a research paper in The Food Law 
Institute’s program of graduate instruc 
tion in the food and drug law at the 


NYU Law School 





In the Food and Drug 


Monthly Report.—Enforceability of 
the factory-inspection provisions of the 
Federal Food, Drug, and Cosmetic Act 
was nullified by the Supreme Court in 
a case decided December 8, the Food 
and Drug Administration of the Fed- 
eral Security Agency said on December 
24, 1952, in its monthly report on ter- 
minated legal actions, 

Factory inspection is now on a volun 
tary basis, FDA said. There is no legal 


Administration 


compulsion on a plant owner to admit 
inspectors 1f he does not want to 

The eight-to-one decision written by 
Justice Douglas held that the sections 
of the statute authorizing 
“after first making request” and pro 
viding criminal penalties for refusing 
to give consent were too contradictory 


inspection 


and uncertam to stand as criminal law 
The said that the statute as 
(Continued on page 62) 


court 
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Weights 
and 
Measures Legislation 


By W. ROGER BREED 


Chief Inspector of Weights and Measures, 
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FIYHERE ARE MANY TIES between the United States of America 

and the United Kingdom, of which perhaps the greatest and most 
important are those of mutual understanding and good fellowship 
These ties did not suddenly appear and their origins are not to be 
found in formal declaration. Their fundamental basis and strength 
lie essentially in the common ground from which so many of our 
laws, customs and habits derive. Our respective units of weight and 
measure provide a striking example of this and it is their similarity 
and common origin which provide the prescription for this paper and 
prompt my present presumption to address you on this particular 


aspect of our joint history. 


\s the writer's sole connection with your laws and administration 
of weights and measures is that of a reader, any comparison of our 
respective systems .must be left for other authors or perhaps—who 
knows--for other days. My foremost task, at the present time, is to 
present to you, as best IT am able, a “pen-picture” of the historical 
background of our British system of weights and measures, with 


appropriate references to its administration—-both past and present 
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so that you can, where necessary or desirable, make adequate com- 
parison with your own or other similar systems. 


Our comparative use of weight and measure is so constant and 
compelling and is such an essential and inescapable concomitant of 
our daily lives that it is somewhat surprising that its history is often 
quite unknown to us or, at the best, known only perfunctorily. 


Although the primary purpose of this paper is to tell you some- 
thing of the history of weights and measures in the United Kingdom, 
the story would be bare and incomplete without a few simple reminders 
of the origin of the units of weight and measure from which our 
present-day standards derive and to which our more factual historical 
records make reference. 


The use of grains of corn as a means of expressing small weights 
or for the purpose of indicating the smaller measurements of distance 
is perhaps the most ancient of all weight and measure derivations and 
is a medium which, though extant, has a history traceable to a date 
at least 4,000 years before the birth of Christ. Two species of corn 
grain have been in common use through the centuries, namely, wheat 


and barley, their relationship for weight purposes being as 4 is to 3. 
The division of the Egyptian rotl (pound) provides a typical example: 
| rotl = 12 oukiyeh (ounces); 1 oukiyeh = 12 dirhem (drams) ; 1 dirhem 

16 kirat (carats); 1 kirat = 3 hebbeh (barley grains); and 1 kirat 
also = 4 Kambeth (wheat grains). 


The Egyptian dirhem is a very ancient weight which is believed 
not to have altered in the course of many centuries. It is equal to 
48 barley grains and the half-dirhem, a coin used by the sultans of 
Egypt, weighed 24 barley grains, or exactly the same weight as a 
tritish “pennyweight” of today or that of the denier of the Emperor 


Charlemagne in the ninth century. 


The influence of the rofl and in particular its subdivision, the 
dirhem, on the various units of weight in many countries of Europe 
is worthy of notice. For instance: the Polish pound: 16 x 8 dirhems 
of 48.9 grains; the Russian pound: 16 x 8 dirhems of 49.37 grains; 
the Austrian pound: 16 x 8 dirhems of 50.6 grains. From 8 dirhems 
of 50 to 47 grains came the ounces of the pounds of Southern France. 
From 10 dirhems of 48 grains (approximately) came the ounces of the 
Troy pounds. The weight of the dirhem is now: Turkey, 49.6 grains; 
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Greece, 49.4 grains; Morocco, 49 grains; Tripoli, 47.07 grains, and 
Egypt, 47.6 grains. 


It is without doubt that the dirhem was originally closely tied to 
the monetary systems of the countries which adopted it and became, 
like the drachma currency of Greece, the basis of many systems of 
weight either at its original weight or at the lower weights to which 
coins might fall—now known to economists as “Gresham's Law.” 


The purpose of going beyond the history of England in search 
of a firm relationship between our system of weights and measures 
and those of the older civilizations is intended primarily to show that 
our present-day standards are not purely arbitrary, as some would 
suggest, but have deep-rooted associations with the cubits and talents 
of the ancient and medieval Eastern kingdoms. The story of these 
extending, over more than 50 centuries, from long before the building 
of the Great Pyramid to near the tenth century of our era—-undoubt 
edly explains the evolution of all weights and measures. For those 
whose academic appetite is whetted and whose thirst for knowledge 
demands a more quenching draught, the appendix to this paper will, 


at least, supply the aperitif 


For the purposes of this discourse it will perhaps suffice to remind 
ourselves that the cubit was originally the length of the bent forearm 
from the elbow point to finger tip about 18 to 19 inches. The 
Egyptian Common or Olympic cubit was 18.24 inches. A certain 
record of this remains in the Great Pyramid, which is known to have 
measured 500 cubits along each side of the base—2000 cubits or 500 
fathoms being the perimeter of the base. As the foot has always been 


two thirds of a cubit, this gave us 12.16 inches for the common foot 


or Olympic foot, so called by reason of the adoption of this standard 


by the Greeks. This original length, supported by measurements of 
many other ancient monuments, may be regarded as certain. Four 
cubits or six Olympic feet were contained in the Egypto-Greek orqgyia 
or fathom, and this measure, equal to 72.96 inches or 6.08 feet, is 
exactly a hundredth part of a cable length and one thousandth part 
of the 6,080-foot length of the meridian or nautical mile (still used 
by seamen of all nations) which is, incidentally, exactly twice the 
length of the perimeter of the Great Pyramid. 


Original cubits can still be seen in the British Museum and the 
Louvre and in the Liverpool and Avignon Museums. Other later varia 
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tions of the Olympic cubit were the Great Assyrian or Persian Cubit, 
the Beladi Cubit and the Black Cubit. 


The oldest recorded talent was the weight of an Egyptian royal 
cubic foot of water and was divided into 3,000 shekels. This and later 
talents which varied, not only according to the cubit variations but 
also to man’s needs for measures giving corn (wheat) equivalents, is 


undoubtedly the basis from which all measures of capacity derive. 


In the course of time they have deviated (by carelessness or even 
petty fraud) from the original scientifically determined standards, but 
wholesale trade has, throughout the centuries, played an important 


part in their conservation. 


Little Alteration in British Weights and Measures 
Over Past Thousand Years 


From a review of our laws from the time of the Anglo-Saxon 
kings, it is immediately apparent that British weights and measures 
have altered but little during the past thousand years and, although 
our weights and measures have a much longer national history, this 
appears to be sufficiently far to retrace steps in any detail, since other 
wise we must delve much more deeply into the history of the ancient 
measures of the East and of the Roman Empire. Even then, we should 
still be left with the interesting but difficult question as to when the 
prototypes of the British units—which have since become yours by 
adoption—-were first introduced into the United Kingdom, whether 
by the Phoenicians, the Romans or the Scandinavians. 


It is probable that the Saxons, when they arrived in England in 
the fifth century, adopted the weights and measures already in use, 
as did the Normans six centuries later. It must be remembered, how- 
ever, that the greater proportion of the inhabitants remained the same 
as before their arrival and that the Saxons and, later, the Normans 
merely formed the ruling class. ; 

Although Acts of Parliament commenced in the reign of Henry 
IIf (1216-1272), it was not until 1392 that the English language was 
first used in Parliamentary proceedings and not until 1488, during the 
reign of King Henry VII (1485-1509), that English replaced French 
as the official language for Acts of Parliament. 


Fortunately, the laws of England have been preserved since the 
reign of King Ethelred of Kent (A. D. 560-616) and with the assistance 
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of the Commissioners of Public Records—more particularly, for trans- 
lations from the Anglo-Saxon, Latin, French and Norman-French of 
the times—we can achieve a fairly complete and comprehensive insight 
into the recorded history of our weights and measures. 


From this point, therefore, we can proceed to examine our more 
factual history and to review its search for uniformity. Our first 
recorded law on weights and measures is dated A. D. 965, during the 
reign of King Edgar. It was then enacted that only one weight and 
one measure should pass throughout the King’s dominions, such as 
were observed at London and Winchester, London being the principal 
commercial center, while Winchester was the Royal City and the seat 
of government. The need for uniformity of standards must surely 
have arisen some 138 years earlier when the different kingdoms of 
the Heptarchy were amalgamated into one dominion, that ts, the 
United Kingdom, under the rule of Egbert, King of the West Saxons, 
better known as King of Wessex and all England, but we have no 
record of any ordinance to achieve uniformity. We know, however, 
from the laws of King Athelstan, who succeeded to the throne in 925, that 
the pound, bushel, quarter mile, furlong and acre were in common use, 
and only needed to be standardized to achieve uniformity. Modes of 
travel in the days of Edgar must have precluded the merchants of 
York and other distant cities from the privilege of comparing their 
weights and measures with the king’s standards in London and Win 
chester, and one can only surmise that, as in later times, sheriffs of 
counties and boroughs were entrusted with reliable copies for the 


convenience of local traders. 


Stamping of Standards Ordained by 
William the Conqueror 


When William the Conqueror became King in 1066 he appears 
to have made no attempt to alter the existing system of weights and 
measures, but he did ordain—it would appear for the first time—that 
the standards were to be stamped. A translation of his ordinance is: 
“~. . and that they shall have throughout the whole kingdom most 
accurate and stamped measures, as our good predecessors [the Anglo- 
Saxon Kings] have ordained.” 


The only measure of length known to be in existence at this time 
was the perch of 11 cubits used for the measurement of arable land, 
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and the records of Domesday Book (compiled in 1085) merely serve to 
show that this measure was the same after as before the Norman 
Conquest (1066). 

There is no further reference to the standards until the reign of 
King John when, in Magna Charta of 1215, there occurs a clause to 
the effect that the standard weights and the measures for corn an« 
wine were to be corrected, and it was left to his son, King Henry III, 
to raise again the question of maintaining their uniformity. On his 
succession to the throne at the tender age of nine years, the clause 
of Magna Charta with regard to weights and measures was repeated 
and extended. It was laid down that there should be one measure 
for wine, one measure for ale and one measure for corn, throughout 
our realm “and it shall be of weight as it is of measure.” The width 
of cloth was fixed at two cubits, and it was ordered that weights were 


‘ 


to be of the legal standards. 


First Careful Definition of Weights and Measures 


Not many years later, two royal ordinances of considerable im 
portance in our history were issued. They were the “Assize of Weights 
and Measures” and the “Statute with regard to the Measurement ot 
Land.” They contained the first careful definition of our weights and 
measures, and remained in force for nearly 600 years until repealed by 
the Weights and Measures Act of 1824. These two documents ascribe 
to Henry III (1216-1272) the credit for being the first to place our 
standards of weight and measure on a satisfactory basis. He also 
appears to have been the first to make and prescribe a standard yard 
(then known as an ulna—the Latin word for a cubit) and define the 
length of a foot. His ordinance on the standard yard was as follows: 

And it is to be remembered that the Iron Yard of our Lord the King con- 
tains III feet and not more; and the foot must contain XII inches by the correct 
measure of this kind of yard, that is to say, one thirty-sixth part of the said yard 
makes one inch, neither more nor less. And five and a half yards make one perch, 
this is sixteen and a half feet in accordance with the above described Iron Yard 
of our Lord the King. 

The sequence of the measures enacted by this ordinance was 
therefore: Three barley corns = one inch. 12 inches = one foot. 
Three feet = one yard. Five and one-half yards = one perch or acre’s 
breadth. 40 perches = one rood or acre’s length. 


So far as can be ascertained these measures have never since been 
altered in length. It is of interest to observe that measures derived 


—_—~—— 


— Sheet OP. 
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from the barley corn are still in use by cordwainers, as the sizes of 
boots in England are based upon it, and shoemakers’ tapes and rules 
are divided not into inches, but into thirds of an incle—which are called 
sizes. 


As regards weights, there are two different pounds described tn 
the “Assize of Weights and Measures”: first, the old British, or 
standard, pound—called in after years the “troy” pound, and used 
for weighing gold and silver bullion, corn, spices and drugs—which 
was subdivided in two ways (it was composed of 12 ounces, each 
ounce of 20 pennyweights and each pennyweight of 32 wheat grains; 
and it was also divided into 20 shillingweights, each of 12 penny- 
weights) and second, the merchants’ pound of 15 ounces or 25 shilling 
weights, each ounce or shillingweight being the same as those of the 
lesser pound. The merchants’ pound was to be used for all kinds of 
goods except those already named. There was also a third pound 
in use at that time, the “Tower” pound, employed at the Mint in con 
nection with coined silver. This pound was divided into 240 silver 
pennies, each weighing 30 wheat grains. In the reign of King Henry 
Il] there were no English gold coins and no silver coins larger than 
the penny. The barley grain, afterwards called the troy grain, the 
twenty-fourth part of the pennyweight, is not mentioned in the ordi 
nance and apparently did not come into use in England until many 
vears later. The “stone” weight was then of 12 and one-half pounds, 
each pound being of 15 ounces: 


Less Clarity in ‘‘Assize of Weights and Measures" 


There is less certainty with regard to the standard measures of 
capacity described in the “Assize of Weights and Measures,” and it 
is not clear whether the gallon, of which only one is mentioned, was 
for corn or wine or, like the present Imperial gallon, was to be used 
for everything. There can be no doubt that in the generally accepted 
English version of the law it is called a wine measure, although the 
opinion has been offered that it was a wheat measure, since the multiple 
measures described (the bushel of eight gallons and the quarter of eight 
bushels) were certainly corn measures. It is quite probable that this 
was the first attempt to clear up the many difficulties which had been 
encountered by the earlier laws that there should be different measures 
for corn, for wine and for ale, and to provide a common standard of 
measurement of capacity for all commodities. 
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Copies of the standard measures of weight and of capacity and 
of the standard yard were then sent out from the Exchequer to the 
different cities and boroughs of the Kingdom, and instructions were 
issued with regard to their use. These instructions are embodied in 
a royal ordinance entitled the “Statute Concerning Bakers, etc.,” which 
was proclaimed with other similar ordinances, such as the “Assize of 
Weights and Measures” already mentioned, the “Assize of Bread and 
Ale” and the “Statute for Measuring Land,” about the year 1250. 


The ordinance relating to bakers also contains the following im 
portant paragraph concerning the inspection of weights and measures, 
which is the basis of all the laws on this subject since enacted: 


The standard bushels, gallons and yards which have been sealed with the 
iron seal of our Lord the King, are to be kept diligently and safely under a 
penalty of £100. And let no measure be made in a town unless it agrees with 
the measure of our Lord the King, and is sealed with the seal of the Corporation 
of the town. If any person buys or sells with measures that have not been sealed, 
and that have not been inspected by the mayor and the bailiffs, he will be severely 
punished, And all measures and yards, greater or less, are to be inspected and 
carefully examined twice every year. The standard bushels, gallons and yards, 
and the seals with which they are sealed, are to be kept in the custody of the 
mayor and bailiffs, and of six legally sworn citizens of the town, in whose pres 
ence all the measures must be sealed. 


Maintenance by Acts of Parliament Under King Edward | 


These ordinances on the subject of weights and measures were 
maintained by Acts of Parliament passed during the reign of King 
Edward I and, of these, one of the earliest appears to be the Statute 
of Wales, passed in 1284, in which the duties of the sheriff of the 
county are described. These included the obligation to inquire into 
the correctness of the measures in use, and to ascertain whether false 
weights and measures were used for buying and selling. Notwith 
standing the regulations concerned with the uniformity and correct 
use of weights and measures, the local standards had also to be care 
fully scrutinized and preserved. An important Act of Parliament 
dealing with this was passed in 1340 during the reign of King Edward 
Ill. The following is a translation from the French original: 

Where as it is contained in Magna Charta that there should be one weight 
and one measure throughout all England, and it is also contained in a statute 
made in the time of King Edward [Edward I], grandfather of the late King, 
that none shall sell by the bushel, unless it be marked with the King’s seal, and 
is in accordance with the King’s standard. And it is also contained that he that 
shall be convicted of having double measures, that is to say, one greater to buy 
and one less to sell with, shall be imprisoned as a deceiver and grievously pun- 
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ished; which things have not been holden or used, in accordance with the said 
ordinance, to the great grief of the people. It 1s, therefore, now agreed and 
ordained that, henceforth, there shall be one measure and one weight throughout 
the realm of England, and that the Treasurer shall cause to be made standards 
of the bushel, of the gallon, and of weights, of bronze, and shall send the same 
to every county where such standards have not been sent; and there shall be 
appointed two good and suitable persons, or more, according as the county from 
its greatness requires it, to inspect and see, within and without the franchise, 
that the measures and weights agree with the standards, and that they shall have 
authority to enquire[,] hear and determine, and to punish all persons who shall 
be found in default, and that the Sheriffs shall receive and imprison those persons, 


until they have paid a fine to the King. 

This seems to be the first law appointing inspectors of weights 
and measures, and these gentlemen appear then to have been employed 
under the Exchequer, and not under the local authorities. The 


system, however, did not last very long and was done away with by 


an act passed four years later. The reason for this abolition was 
rather a curious one. At that time England was engaged in the great 
war with France during which the battle of Crecy took place and the 
King was in constant need of money for the wants of the army. In 
order, therefore, to induce Parliament to pass the Finance Act of 1344, 
by which large grants were authorized to be raised from the counties 
and cities, many concessions as regards freedom of trade were given 
by the King, among which was the abolition of the system of govern 
ment inspection of weights and measures. The duty of seeing that 
the standards were properly maintained was also given back to the 
local authorities who, even in those days, were very tenacious of thet 


rights. 


One important incursion into the rights of local authorities com 
menced at about this time, however, and persisted until as late as the 
seventeenth century. It was the practice of granting certain rights and 
privileges to the trade guilds (more usually those of the City of 
London), normally by way of royal charter. One of the oldest of these 
bodies to receive this privilege seems to have been the Goldsmiths’ 
Company, whose charters date from the time of Edward III (1327) 
and Richard IT (1392). At one time the Goldsmiths’ Company exer 
cised supervision over all weights used by goldsmiths, and until 1679 
all “troy” weights used in London were sealed at Goldsmiths’ Hall 
This company also gave considerable assistance to the Royal Commis 
sion set up in 1588 to construct new standards of weight. A link with 
the past can still be found in the annual Trial of the Pyx at the Gold 
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smiths’ Hall, which is attended by officers of the Board of Trade 
Standards Department with the gold and silver trial plates and the 
appropriate coin weights and balances required for weighing the coins 


which are being tried. 


In 1614 a charter was granted to the Founders’ Company giving 
the right of stamping and adjusting all avoirdupois weights sold or 
used in London and weights marked with the mark of the Founders’ 
Company were declared to be legal throughout the United Kingdom. 
All brass weights sold or used in London were at that time required 
to be stamped by the Founders’ Company and by an official stamper 
appointed by the Corporation of London, but this double stamping was 
abolished in 1889. 


The wardens of the Coopers’ Company were authorized in 1531 to 
search, view and gauge, within the London district, all manner of 
barrels or other vessels used or sold for ale or beer. Their mark of 
verification was St. Anthony's Cross, which took the form of a very 
clearly defined “T.” In 1589, during the reign of Queen Elizabeth, 
the company was also required to visit beerhouses in London, or within 
two miles of the city boundary, to gauge and mark the casks. This 
testing of casks appears to have been carried out by the Coopers’ 


Company until 1758. 


Lead weights came under the control of the Plumbers’ Company 
of London who, in 1611, were empowered by James I to search for 
and try all weights made of lead. With the discontinuance of the use 
of lead and pewter as materials for the construction of weights, this 
company’s powers ceased to be of avail. At one time fruit was sold by 
measure, and the Fruiterers’ Company of London were authorized to 


test and seal the measures used. 


Lineal measures were once tested by the Merchant Taylors’ Com 
pany, and the beadle of the company attended once a year at St. 
Bartholomews Fair, which was the chief fair in the country for the sale 
of cloth. It was held annually in Smithfield from 1120 to 1855. The 
standard of the company was a silver yard measure divided into nails, 
one nail being equal to four inches or four thumbs. The measurement 
of cloth was regulated by law and, when found correct, the cloth was 
marked by the King’s bailiffs. 
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Significance of Charters 


The granting of these charters between the fourteenth and seventeenth 
centuries to the various companies of London, even apart from its 
historical interest, serves to emphasize that there are few matters of 
greater importance in the everyday life of the community than the 
adoption of a convenient system of weights and measures and an 
insistence on uniformity in their use, and it ts appropriate, therefore 
that we should now continue our review of the laws of the fourteenth 
century and onwards which were designed to achieve this 


A number of laws regarding weights and measures were passed 
in the reign of King Edward III (1327-1377) and of these, one enacted 
in 1351 forbade the use of the “Auncel” for weighing. The Auncel was 
a beam with a fixed weight at one end, while the article to be weighed 
was suspended from the other. The fulcrum, or point of support, was 
moved along the beam and its position of equipoise indicated the 
weight of the article by means of its graduated arm. Its prohibition 
was due solely to the ease with which it facilitated the perpetration of 
fraud. ‘The same act ordered that the bushel, half-bushel, gallon, 
pottle or half-gallon, and quart measures were to be in accordance 
with the King’s standards and that the stone was to be 14 pounds, but 
no reason Was given for giving up the stone of 12 and one-half pounds 
as defined in the “Assize of Weights and Measures.” This change in 
1 


the stone raised the hundredweight, which had always been eight 
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stone, or 100 pounds, to 112 pounds; these amended weights of the 
hundredweight and stone have since been maintained, though now 
there is a tendency in some trades to revert to the use of the old 


hundredweight or cental of 100 pounds. 

Two years later, in 1353, another act was passed in which it was 
stated : 

As we have learned that some merchants buy aver de pots goods, such as 
wools and other merchandise by one weight and sell by another and also use 
deceitful practises in the matter of weighing; and they have illegal measures and 
yards, to the greater deceit of us, and of all the community, and of honest traders; 
we will and ordain that there shall be one weight, one measure, and one yard 
throughout all the land. And that wool and all kinds of aver de pois goods are 
to be weighed by the balance in such a way that the tongue of the balance is even, 
without inclining to one side or the other, and without touching the same with 
hand or foot, or in any other way; and that he that do the same to the damage 
of the seller shall forfeit the goods so weighed and measured; and the complain- 
ant shall receive four times the damage, and the delinquent shall be imprisoned 
for one year and shall be released at our pleasure. 

It is evident that, in this statute, the word aver de pois, the old 
spelling of avoirdupois, refers to the nature of the goods and does not 
mean a particular kind of pound. At that time the only legal pounds 
were the troy pound of 12 ounces, used for bullion, grain and drugs, 
and the merchant’s pound which comprised 15 of the same ounces. 
But two other pounds were also used by the merchants, of which one, 
composed of 16 troy ounces, had probably been adopted on account 
of the difficulty of halving and quartering the pound of 15 ounces; 
while the other, afterwards called the avoirdupois pound, was probably 
a French pound introduced in the reign of Edward II], when there 
were large commercial dealings with France, half of which, at that 
time, belonged to England. This pound was also divided into 16 
ounces, each smaller than the troy ounce, with which it was notin any 
way connected. There was also the “Tower” pound of 11 and one- 
fourth troy ounces but, as this was used for mint purposes only, it did not 
concern the dealings of the people. As this was the first occasion 
when the name avoirdupois was officially used in connection with 
weights, a slight digression from the more factual history of the times 
in order to examine its suggested origin, together with that of the word 
“troy,” may prove to be both helpful and acceptable. 


The word “troy” did not originally mean a particular kind of 
pound or even a particular series or classification of weight, neither 
did it refer to the nature of the article weighed, but rather to the 
manner of weighing. “Troy” is probably derived from the Old English 
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word “trio” signifying a balance. Another form of the same word, 
“tron” was, until quite recent times, used in certain parts of England 
and more particularly in Scotland. It meant the market or place of 
weighing, and still exists in Scotland in place names such as “Trongate.” 
Another reasonable and perhaps equally probable explanation for the 
origin of the name “troy” is to be found in the fact that the Arabic 
gold system passed to Europe by trade in the medieval period under 
the general name of troy weight, a name probably arising from its 
one-time association with the ancient City of Troy, whose weight 
system was the same as that of Aegina. What is certain is that from 
time immemorial articles of value have been weighed by the balance 
and that. in the process of time, weighing by this means came to be 
called troy weight. The nature of articles weighed by troy were those 
of which the value was considerable, relative to the weight 


‘‘Avoirdupois’’ as Generic Word Rather than Particularization 


The word “avoirdupois” was also not originally the name of a 
particular kind of pound or weight, but was a generic word, used 
with respect to articles of which the weight was considerable, relative 
to the value, such as wool, iron, lead, ete. Up to the time of Edward ITI, 
articles of avoirdupois were weighed by the Auncel, and it was only 
after 1351 that the law ordered that all weighings in England must 
be by the balance only. The word “avoirdupois” remained, however, 
as a heritage, although the first weight of this series was, without 
doubt, the troy pound of 15 ounces or 7,200 troy grains. In current 
United Kingdom law all articles sold by weight must be sold by 
avoirdupois weight except: 

(1) Gold and silver, and articles made thereof, including gold and silver 
thread, lace, or fringe, also platinum, diamonds, and other precious metals or 
stone, may be sold by the ounce troy or by any decimal parts of such ounce, and 
all contracts, bargains, sales and dealings in relation thereto shall be deemed to 
be made and had by such weight, and when so made or had shall be valid; and 


(2) Drugs when sold by retail may be sold by apothecaries’ weight. Every 
person who acts in contravention of this provision is liable to a fine not 


exceeding £5. 

Metric weighing for all goods is, however, a permissible alterna 
tive (Weights and Measures (Metric System) Act, 1897). 

In order to preserve the proper sequence of our story we must 
now refer to the law of the fifteenth century. In the reign of Henry V 
(1413-1422), we find an Act of Parliament which makes the first 
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official reference to the troy pound of 12 ounces, and another act of 
the same reign states that the relation between the troy pound and the 
“Tower” pound (that for bullion used at the Royal Mint) should be 
in the proportion of 32 to 30. In 1492 (King Henry VII), new bronze 
standards of weight and measure were ordered by Act of Parliament 
to be sent to every important city and borough in the country, while 


four years later another act gave the names of the 43 towns where the 


standards were to be kept in charge of the mayors and bailitts. This 
wide dispersal of new standards brought to light the fact that there 
were serious discrepancies between the measures in use in different 
places, and in 1496 a royal commission sat in the Star Chamber at 
Westminster Palace to enquire into the whole British system of 
weights and measures. It is clear from their report that the standard 
sritish pound was then the troy pound of 12 ounces—each of 640 
wheat grains—while the recognized avoirdupois pound was still that 
composed of 16 troy ounces. No reference was made to the old mer 
chants’ pound of 15 ounces troy or to the avoirdupois pound of 16 


avoirdupois ounces. 


The difficulty of persuading merchants that the same measures 
must be used for selling as for buying gave rise to several further 
statutes concerning weights and measures in the reign of King Richard I11 
(1483-1485). One typical example of this malpractice was the per 
sistence of the London corn buyers in forcing the country folk with 
whom they dealt to supply corn by a measure of nine bushels (called 
a Faat), but when selling to revert to the standard of eight bushels. 
In 1391 a law had been passed to the effect that the quarter must 
contain eight bushels only and when the commodity was corn, its sale 
was to be by struck or stricken measure.* It had also been laid down 
in the vear 1413 that the fine for using a quarter of nine bushels was 
to be one of £5 and one year’s imprisonment—the same maximum 
monetary penalty as that still imposable upon any person having 
illegal measures in his possession for use for “trade” (Section 24, 


* The strike was normally a wooden board and fruit, ete., by heaped measure was still 
with a straight edge of greater length than legally required up to as late as 1834, but 
the diameter of the measure to be struck. the prohibition on the sale of corn by 
It was passed over the brim after the heaped measure had apparently been with 
measure had been filled as a preventative us since 1391. The use of the strike is 
against the practice of selling corn, and now normally reserved for the accurate 
certain other commodities, by heaped meas- measurement of water in cylindrical brim 
ure—a practice which was prevalent at that measures of capacity where a plate glass 
time and which persisted until the passing disc of slightly greater diameter than that 
of the Weights and Measures Act in 1835. of the measure to be struck is passed over 
The practice of selling certain goods, the contact surface of the brim in order 
namely, coals, culm, lime, fish, potatoes to eliminate the meniscus. 
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Weights and Measures Act, 1878). Verhaps the £5 penalty of the 
fifteenth century Was to cover the cost of board and lodging during 
the defendant's enforced year of residence in the King’s house of 
correction and in those day s, no doubt, it was found to be more than 


adequate for that purpose. 


Winchester Collection of pre-Henry VII Standards 


King Henry VII caused new copies of the standards to be mace 
carefully and in accordance with an Act of 1497; copies of these were 
sent to all parts of the Kingdom, accompanied by an order that all the 
old weights and measures were to be broken up and destroyed. This 
explains the difficulty and, often, the impossibility of finding examples 
of English weights and measures prior to the twelfth year of his reign, 
which was from 1485 to 1509. One notable exception are those to be 
found in the museum at Westgate in the City of Winchester where 
solely by reason of disobedience of the royal commands, we may still 
find what is perhaps the finest civic collection of pre-Henry VII stand 
ards extant, and the only known set of weights of the reign of 
Edward Il. They are iron weights with ring and loop charged in 
relief with shields 

\Vinchester’s association with the standards of weight and measure 
dates, as has already been mentioned, to the time when it was the 
capital of England, and King Edgar (958-975) directed that “one 
measure and one weight shall pass through the King’s Dominions 


such as is observed at London and Winchester.” 


Weighing of Woolen Cloths 


In 1357 (31 Edw. TIL C. 2) it was commanded that “certain bal 
ances and weights of sack, half-sack and quarter, pound, half-pound 
and quarter according to the standard of the Ixchequer be sent to all 
the Sheriffs of England.” This must have been the date when Winchester 


received from the Treasury her set of avoirdupois weights of 56 pounds 


28 pounds, 14 pounds, and seven pounds, with the addition of the 91-pound 


weight for use in the Staple, for they bear the Royal Arms quartering 
of Old France, which were only in use from 1340-1405. In the days 
of Edward II], the Great Fair of Winchester was at its height. It was 
held every September on St. Giles Hill, and merchants from all over 
the country and abroad flocked there, for-—during the fortnight of the 
fair wool, cloth, pottery, wine and spices were for sale. There, also, 
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during the extent of the fair, were taken the iron weights of Edward II! 
in case of dispute as to the correctness of the buyers’ weights. The 
wool trade of Winchester was then of great importance, for Winchester 
was the center for the buying and selling of England’s most important 
commercial product for export, producing half (and later nearly three 
quarters) of the total revenue of the whole country. As a reminder 
of this fact, Edward LI] presented the Woolsack to the Lord Chancellor 
to sit upon and to remind him and the peers of the realm that the wool 
trade was indeed “the seat of power and the true foundation of the 
prosperity of the country.” By the reign of Elizabeth (1588-1603), 
however, this trade had almost gone, killed by the excessively heavy 
exportation duties. The Winchester Corporation accounts record that 
in 1558—the last year of Philip and Mary and the first of Elizabeth 
8/8d was expended on buying bronze weights for weighing woolen 
cloths (pro ponderibus eneis ad librandum parmos). These weights, 
usually of seven pounds, had a loop at the top through which a leather 
thong passed and thus a pair could be slung conveniently across the 
back of a horse on which the tronator rode as he visited the country 
to verify weights of wool and to collect the dues. Some of the original 
tarsi and leaden seals used for sealing bales of wool and cloth after 
weighing are still to be seen in the city museum. 


It should here be noted that the stone of 14 pounds or the clove 
of seven pounds being recognized as the unit of weight for wool and 
merchandise, the doubling of each heavy weight made a convenient 
series, and they came to be called hundred-weight (112 pounds), half- 
hundred-weight (56 pounds), and quarter (28 pounds), thus ousting 
the real decimal series of 100 pounds (cental), 50 pounds (half-cental), 
25 pounds, and 12 and one-half pounds which was then reserved 


almost exclusively for heavy metals, such as iron, brass or lead. 


New Sets of Avoirdupois Weights Prepared in 1588 


In 1588, during the reign of Queen Elizabeth, newly prepared 
sets of avoirdupois weights were, by Royal Proclamation, sent out to 
57 towns and counties and the 56-pound and seven-pound bell-shaped 
and the eight-pound, two-pound and one-pound flat-shaped—all of 
brass—of this issue are still preserved and exhibited at Winchester. 


The original bushel of King Edgar has long since disappeared 
although the tradition that it still existed in Winchester, even as late 
as the nineteenth century, has taken a great deal of dispelling. Con- 
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fusion no doubt arose from the existence, as late as 1904, of an old 
bronze tub weighing about one hundredweight and measuring 19 and 
one-half inches in diameter and eight and one-half inches in depth, which 
was sold with some wire netting at a farm sale at Kings Worthy (close 
to Winchester) in 1904 for 12/=. It was said to bear the stamp of the 
portcullis (the mark of the Standards Office of the Board of Trade) 
and G. R. IIT. It was, according to The Antiquary of 1904 (page 355), 
sold to an American for £60 and is no doubt still within the safe keeping 


of someone who appreciates and values its earlier historical associations. 


Ancient and Interesting Weights and Measures 
in Winchester Collection 


The most ancient measure of the present collection ts the Stand 
ard Yard, a delicate hexagonal bar of bronze with scarcely a scratch 
upon it and is thought to be the original vard given by Henry I 
(1100-1135) and later adjusted and lengthened by means of a new tron 
end in the reign of Edward I (1189-1199). Perhaps the most interest 
ing of the collection is, however, the Edwardian 91-pound weight, for 
the origin of this obscure denomination is not, it is suggested, far to 
seek. The stone of 14 pounds was the recognized unit for weighing 
wool and it was decreed that every bale of wool should weigh 26 stone, 
that is, 364 pounds, of which 91 pounds is the quarter. No other 
example of a 91-pound weight is known to exist in England. 


Throughout one long and carefully preserved history of weights 
and measures there is one class of measure which does not appear to 
have been altered or interfered with, namely, that concerning the 
measurement of land and the perch—the acre’s breadth of four 
perches, and the acre’s length or rood of 40 perches--were not referred 
to in our laws after the time of King Henry IIT (1272). No standards 


appear to have been necessary, and succeeding generations of land 


owners appear to have regarded it as an inherited duty to see that these 
original measurements were not altered or debased. One improve 
ment of note in connection with land measurement came early in the 
seventeenth century when Professor Edward Gunter conceived the idea 
of taking the acre’s breadth of four perches, which he called a chain 
and dividing it into 100 links. This made the acre ten square chains 
and the square rood or furlong ten square acres. Gunter’s chain proved 
to be so convenient that it has been used ever since, although it was not 
adopted as a legal measure until the Weights and Measures Act of 1878. 
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The law relating to weights and measures had been so carefully 
revised in the reign of Queen Elizabeth that little alteration was found 
to be necessary in the next 200 years, but in 1701 an act was passed 
defining the corn bushel, more commonly called the Winchester Bushel, 
as: “Any round measure with a plain and even bottom, being I8'. 
inches wide throughout and 8 inches deep.” This gave a capacity of 
2150.42 cubic inches, which was rather more than the Exchequer 
standard which had a capacity of 2124 cubic inches. As this was the 
first occasion when English law had attempted to define a measure of 
capacity by its linear dimensions, it was possibly thought better to er 


on the side of excess. 


Similar methods were adopted in the case of the wine gallon which 
was standardized in 1707 in the reign of Queen Anne. It was defined 
as a round measure having an even bottom and containing 231 cubi 
inches and no more, This gallon was abolished in England in 1824 
but is still known to you as your legal measure for all liquids. Whereas 
by Imperial measure we have a bushel of eight gallons, the relation between 
your bushel and gallon is as 1 : 9.31. Your complete segregation of 
liquid measure from the dry measure used for corn and similar con: 
modities has meant, at least in so far as your internal trade is con 


cerned, that no serious inconvenience has been occasioned. 


Introduction of Imperial System of Weights 
and Measures 


Sy an Act of 1824 the whole of the earlier statutes dealing with 
weights and measures were repealed and the Imperial System of 
Weights and Measures, still generally in force throughout the British 
Empire, was introduced. Probably it was not only the want of a mor: 
uniform system of weights and measures in the internal trade of the 
United Kingdom which brought about the legislation of 1824, but the 
growing demand for higher accuracy in scientific research, a demand 
which in France undoubtedly helped to develop the introduction of 
the metric system. The standards approved and constructed under 
this act were a troy pound of 5,760 grains and a yard measure of 
36 inches. From 1588 to 1824 the legal standards in use had been those 
made during the reign of Queen Flizabeth (1558-1603), and until 1588 
the standards in use had been those of Henry VII (1485-1509). The 
life of the new standards of 1824 was short compared with that of the 
Old Winchester standards which lasted from 1588 to 1824, for they 
were destroyed or ruined in the fire which demolished the House of 
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Commons in 1834. However, as reliable copies were available, it was 
not until 1855 that new standards were legalized and the opportunity 
was taken to substitute the avoirdupois pound of 7,000 grains for the 
troy pound of 5,760 grains. A new yard standard was also constructed, 
but it remained at 36 inches without alteration. After the experience 
of the destruction by fire of the House of Commons, with consequent 
damage to the standards, copies of the new standards were also 
deposited at the Royal Observatory, the Royal Mint and with the 
Royal Society, and in 1866 the custody of the standards proper (the 
yard and the pound) was transferred from the Exchequer to the Board 
of Trade, in whose care they still remain. 


A convenient way of closing the gap between 1866 and the present 
is to examine briefly the duties of the inspectors of weights and 


measures over this period 


Employment of Full-Time Inspectors in Reign 
of King George Ill 


As we have noticed earlier, the first full-time inspectors engaged 
to serve the interests and welfare of the public, as distinct from those 
who were engaged by the guilds of London in the work of verifying 
and stamping the weights, were first employed in 1795 (George III). 


The intervention of the State appears generally to have been 
limited to providing and maintaining the primary standards and to the 
verification of copies of these for the use of local authorities. The 
securing of an agreement between these copies and the weights and 
measures used in trade appears to have been, except in the more ancient 
times, the duty of the local administration. Powers of local adminis 
tration (commonly known today as local government to distinguish it 
from the central government) originally vested in the sheriffs of the 
thirteenth century passed to the Justices of the Peace (sometimes 
known as the Commissioners of the Peace) who normally dealt with 
all matters relating to weights and measures at their quarterly meet 
ings (Quarter Sessions). County justices were first required to appoint 


examiners—-as the inspectors were then known—in 1795 and the same 


powers were given to corporate towns in England and Wales by an 
\ct of 1815 (George IIT). In 1835 by an act of William IV the system 


of local inspection was further developed and separate officers called 


“Inspectors” were required also to be appointed by the Justices. 
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The pattern of the present system and of the inspectorate ts set 
by the Weights and Measures Act of 1878 which is still our principal 
act. Under this act the local authorities of the United Kingdom 
carry out the law regarding the detection and prevention of fraud, and 
the verification and stamping of all weights, measures and weighing 
and measuring apparatus. The Inspectors appointed by them must, 
however, hold their qualifications as such, as a result of Board of Trade 
examination. The only candidates permitted to sit this examination 
are those nominated by the local authorities who administer the 
weights and measures acts, that is, the county and county borough 
councils and some of the larger borough councils. Whether it is better 
that the inspection of weights and measures should be under the 
central authority, as in France, or under the local authorities, as in 
this country, is an interesting question which has been often under 
discussion but its location in the hands of local government has never 
been seriously challenged since 1344. Although the service is of 
national importance and of uniform application (with certain minor 
exceptions only in the case of Scotland), local authorities are still 
jealous of their rights in this respect. Even from its more mundane 
aspects they are perhaps not unmindful of the many advantages and 
economies which, more particularly at the present time, result from 
combining with weights and measures duties the many others which 


are of a public-protection character. 


Extraneous Duties Cause of Increase in Number of 
Inspectors During Past Half-Century 


In 1897 there were 521 inspectors, 434 in England and Wales and 
87 in Seotland. That this number has now increased to about 880 is 
largely due to the fact that many extraneous duties have been imposed 
upon them. These additional or ancillary duties are generally com- 
prised of those concerned with the quality of food and other goods, 
and the safety of the general public in matters outside police adminis- 
tration. They include the sampling and inspection of food and drugs 
for compositional quality; similar duties with regard to soil fertilizer 
and to feeding stuffs for cattle and poultry: and the registration of 
dealers in and the storage of poisonous substances, such as insecticides 
and fungicides, sold by horticulturists and agriculturists, and the more 
common poisons—for example, disinfectants, etc.—sold by grocers and 
general merchants. The administration and enforcement of the acts 
regulating the closing hours of shops, and the hours and conditions of 
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employment of shop assistants; the law dealing with the storage of 
explosives and petroleum; falsity of description on the sale of goods; 
the marking of imported fruit, vegetables and meat on exposure for 
sale; and the grading and marking of home-grown agricultural produce 
are also duties normally within the purview of inspectors of weights 
and measures. 

ach inspector in a locality is provided with appropriate sets of 
stamps bearing the royal cypher (G. R. or E. R., ete.) and a number 
which is personal to the inspector or to the locality. The stamp is 
legal throughout the United Kingdom, as are all weights and measures 
to which it is applied. 

very trader must be visited at least once in every year and the 
inspectors must also arrange for surprise visits to be made to traders 
at a time when a normal visit is not expected. 


Comparison of Standards at Regular Intervals 

Kach inspector is provided by his employing authority with the 
necessary working standards, together with beams, balances and other 
requirements of office to enable him to carry out his duties. Working 
standards of both weight and measure are not legal unless compared 
and, where necessary, adjusted to agree with the local standards once 
at least in every six months. The local standards are compared with 
the Board of Trade Standards every five years in the case of weights 
and every ten years in the case of measures. Board of Trade Standards 
are compared with the Parliamentary copies of the Imperial Standards 
once in five years and the Parliamentary copies are compared with the 
Imperial Standards once in every 20 years. 

Balances and scale beams used by inspectors in the comparison 
of their own weights, or those of traders, are subject to five-vearly 


reverification by officers of the Board of Trade. 


Legalization in 1897 of Use of Metric Weights 
and Measures 


By an act of 1897, the use of weights and measures of the metric 
system was legalized. The system has not found any general favor 
in England, and it is normally employed only by those engaged in 
exporting goods to countries which have adopted its use. The system 
has its obvious scientific uses, but as these are not generally the con- 
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cern of weights-and-measures authorities, it is not proposed to discuss 
them here. Most inspectors of weights and measures are provided 
with metric standards, the accuracy of which is maintained in a similar 
way to that prescribed for the Imperial Standards. 

Penalties are laid down for the use of unauthorized or unjust 
weights, measures, weighing or measuring instruments. Every weigh- 


ing Or measuring appliance possessing novel features must be approved 


by the Board of Trade before being brought into trade use and imme 
diately following its approval or rejection a notification of its examina 
tion, including machine drawings and other descriptive matter, is sent 
out to every inspector, Well over 1,000 such notices have already 
been issued. Penalties, including imprisonment, are prescribed for 
fraud in the use of weights and measures. 

Offenses against the acts may be prosecuted by inspectors who, in 
matters concerning their statutory duties, are given the same privi- 
leges before the courts as those normally available to solicitors. Under 
the Act of 1878 a moiety of all fines imposed was payable to the 
informer, but since 1904 the moiety has not been payable where the 
informer was an inspector of weights and measures. By the Act of 
1878, every inspector on appointment must enter into a recognizance 
with the Crown in the sum of £200 for the due performance of the 
duties of his office, including the proper transferance of fees received, 
and the care and custody of the standards, stamps and stencils, etc., 
entrusted to him for official use. 

The entire cost of the weights-and-measures service is paid for 
out of local rates, and the only expense to the central government is 
that arising from the maintenance and care of the Imperial Standards, 
their Parliamentary copies and the Board of Trade Standards. The 
small establishment of highly specialized officers who form the Stand 
ards Department of the Board of Trade and are engaged in the 
verification of Inspectors’ weights, measures and appliances, and in 
the examination of various patterns of weighing-and-measuring appli 
ances which manufacturers may wish to introduce into trade use, are 
“civil servants” and as such are the responsibility of the central gov 
ernment. These officers are also responsible for the examination of 
candidates submitted by the local authorities for the examinations 
(held twice every year) for inspectors of weights and measures. Each 
local authority responsible for the administration of the weights-and 
measures service (96 counties and 172 cities and boroughs in England, 
Scotland and Wales) ts legally required to submit to the Board of 
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Trade an annual report in a prescribed form. The President of the Board 
of Trade is the Minister of the Crown who is answerable to Parliament 


in respect of the maintenance of a proper and efficient weights-and 


measures service. 


Separate acts regulate (1) the sale of coal; (2) the use of measur 
ing instruments for the sale of lubricating oil, petrol and other similar 
fuels; (3) the sale of food both in regard to special items, such as 
bread, butter, margarine, milk, meat, etc., and generally as to items 


which are prepacked ready for sale. 


With the permission of the Board of Trade, inspectors may adjust 
weights and measures, but not weighing-and-measuring appliances 
This privilege 1s usually exercised by inspectors in the more rural areas 
where such a service is a considerable convenience and economy to 
traders. To this end for the purpose of comparing traders’ weights 
and measures with the standards, the inspectors in the counties usually 
Visit towns and villages at least once a year and set up their equipment 
at some central hall or office so that traders can consult them and bring 
in all their portable weighing and measuring equipment for verifica 
tion and testing, Fees are charged for the verification and stamping 
(and, where necessary, the adjusting) of all appliances. The charges 


are nominal, and in no way cover the cost of the services provided 


Human Nature v. Desire for Uniformity and Reliability 


It has often been said that the natural tendency of mankind ts to 
depart from the fixed standard, with the seller wanting to give a 
little less and the buyer to get a little more than had been bargained 
for, but in this modern age, when all sellers are also buyers, the main 
desire appears to be for the uniformity and absolute reliability of all 
weighing-and-measuring appliances used for trade purposes, and for 
the appointment of suitably qualified inspectors of weights and measures 
to secure this, Those who buy and those who sell can then give their 
full attention to the more specialized intricacies of their trade without 
the necessity of spending a large proportion of their time in watching 
for the petty gains or losses which are likely to arise from false weigh- 
ings. The natural tendency may still be with us, but at least it appears 
to have been subordinated to the common sense of a highly com 
mercialized community. Proof of this may be found, it is suggested, 
in the fact that although the inspectors of weights and measures in 





PAGE 28 FOOD DRUG COSMETIC LAW JOURNAL—-JANUARY, 1953 


the United Kingdom are more often than not employed on many duties 
other than, and quite distinct from, weights-and-measures administra 
tion, they still do not number two for every 100,000 of population. 
Ixven so, if the public were left with the sole safeguard of caveat emptor 
and inspectors and sealers ceased to safeguard their susceptibilities, 
one can imagine a rapid reversal of the general feeling of confidence 
which now pervades the act of buying. 

The role of an inspector of weights and measures has changed 
considerably during the last half-century. He is no longer solely 
identified as the “policeman” with punitive power at his command, but 
rather as an advisor in the midst of the multitudinous maze of rules 
and regulations which confront the ordinary trader. 


1949 Committee of Enquiry 


Dissatisfaction with the present law and its inadequacy for dealing 
with the present-day requirements of trade practice led to the setting up 
in 1949, at the instance of the government, of a committee of enquiry 
After sittings covering some two years, during which time all sections 
of opinion and all interested parties were consulted, its recommenda 
tions were issued in May, 1951. These are far reaching and, if imple 
mented, will change completely our present system of units. [Examples 
of some of the recommendations are: (1) In concert with the Com 
monwealth and the United States of America to abolish the present 
Imperial system of measurement in favor of the metric system, over 
a period of about 20 years. (2) To define our present units of time, 
capacity, temperature, heat and electricity, and any other derived units 
to which it is deemed desirable to give legal definition. (3) To abolish 


the apothecaries’ troy and pennyweight systems of measurement after 


five years, the trades and professions using them to adopt in their place 
the metric system. (4) To extend the control of weights-and-measures 
inspectors to goods not now required to be sold by weight or measure. 
(5) To restrict the administration of the weights-and-measures acts to 
the larger local authorities only. 


The most far-reaching of all the recommendations is that relating 
to the adoption of the metric system and, although the decision of the 
committee of enquiry in this matter was unanimous, there are many 
who would be more than surprised to see its general acceptance by 
either trade or the British public. A rearrangement of our present 
units to permit greater use of decimalization would undoubtedly 
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be an advantage, and the acceptance by Britain and America of a com 
mon gallon and ton would materially assist those who are concerned 
with the import or export of goods between our two countries. The 
arguments both for and against the metric system will be already well 
known to most of you, as on a number of occasions your Presidential 
messages, from those of Washington onwards, have referred to the 
need for review and the possibility of changes in the American system 
of weights and measures but, so far, those changes have not been any 
more momentous than in the United Kingdom. 


Test of Time 


No single system of weights and measures has ever been regarded 
as perfect for all purposes, but after a trial of a thousand years—if not 
longer--during which period our system has been steadily improved 
and simplified, we may still be permitted to feel that, although subject 
to criticism and strong representations to replace it by the metri 
system, it will survive. Perhaps its survival in the United Kingdom 
will be accomplished, so far as weight is concerned, by our acceptance 
of a greater use of the cental and the short ton—-and for measure, the 
traditional Englishman’s pint of 20 fluid ounces could still be linked 
to a different size of gallon—-say of five pints or 100 fluid ounces 
without depriving him of a single mouthful or creating a major upheaval 


in trade and commerce 


Changes of the kind mentioned would materially assist those 
whose desire is for the greater ease of decimalization and would cause 
little disturbance in the replacement of existing weighing-and-measuring 
appliances. It would not, of course, satisfy the ideal of a common 
system of units for measures of capacity between the United Kingdom, 
the Commonwealth and America but, if accepted, it would make at 
least for easier reckoning in ordinary trade transactions, since three 
American gallons would then be almost the exact equivalent of four 


English gallons. 


Need for Informed Public Opinion 


It is not, however, the purpose of this paper to extol the virtues 


of any particular system or yet to make suggestions for the better 
co-ordination of our present units, although this is a matter which is 
likely to engage the early attention of both our countries. The subject 
is a fascinating one and obviously one with which, in view of its 
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probable impending prominence, we shall do well to acquaint our 


selves. An informed public opinion will be of the greatest possible 
assistance when the time for making changes in our present system 
of units is announced and, without doubt, a lead will be looked for 
from the executives of law, commerce and administration. If the 
change is to be of any magnitude, then it is unlikely to occur except 
by the concerted and co-ordinated action of the respective govern 
ments of Great Britain, America and the Commonwealth. 


That this story of our weights and measures has already some 
what overrun its title is symptomatic of a subject which, although lost 
in antiquity still has a present-day importance and a future which ts 


the very near concern of each one of us. 


In offering you my apology for this overrun I can only say that 
it was never the intention of this paper to point the way of the future, 
but rather to outline the way we have come and to tell of the past and 
present administration in the United Kingdom. If that has been 
achieved in a manner which has proved acceptable to you, then my 
immediate task is concluded and I can lay down my pen with a very 
deep sense of gratitude to you for so graciously affording me the dis 
tinction and pleasure of addressing you on this important aspect of 


our joint heritage. [The End] 
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The Limitations of 
Consumer Food Protection 


Under Existing Laws 


By C. W. CRAWFORD 


In This Address, Delivered at the National Food and Nutrition 
Institute, Washington, D. C., on December 9, 1952, Mr. Craw- 
ford Calls for Further Education of the Public to Prevent Food 
Quackery and for a Close Watch over New Food Additives 


B' YTH the subjects and attendance at this National Food and Nutri 
tion Institute indicate its importance and value. As a representa 
tive of an agency which is deeply concerned with nutrition, and which 
has an important role to play in maintaining this part of the Amer 
ican standard of living, | am grateful for the opportunity to participate 
in these discussions, 

To get a proper perspective on the topic assigned to me, | con 
sidered the subjects of the previous sessions and speakers We have 
been hearing about the adequacy of the Nation’s food supply and the 
adequacy of the American diet in terms of nutritional health, about 
nutrition as a factor in disease and the significance of recent advances 
In nutrition, 

These subjects place an accent on the positive. I wonder if we 
should not look also at some of the negative aspects. It is these that 
create some of our most difficult problems, It is these that tend to 
negate the values to the public of the great scientific advances in 
nutrition. 

The advances have been spectacular. The organizations repre 
sented here which have contributed to these discoveries, and which 
have guided the dissemination of useful information about them, can 
justly feel proud. The food and pharmaceutical industries can likewise 
take pride in their contributions to nutrition research and the transla 
tion of its fruits into products that have improved our nutritional 
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standard of living. The enrichment of flour, bread and corn meal with 


vitamin specifics for pellagra and beriberi is an outstanding public 
health achievement. Where about 3,000 deaths from pellagra were 
reported annually in this country during the thirties, | am told it ts 


now very difficult to find a single case for clinical study. 

The diet of the American people has undergone great changes 
1 am sure for the better. American agriculture has produced ever- 
increasing quantities of the so-called protective foods, and found wider 
markets for them. The food-processing industries and the pharma- 
ceutical industry have developed processes and products of great 
value. New canning and freezing techniques preserve the nutritional 
values of food crops. Chemical synthesis has made vitamins plentiful 
and inexpensive. Millions of our citizens have been educated on the 
importance and content of a balanced diet. 

One consequence of all this is a great change in the work of the 
Food and Drug Administration over the past 25 years. Looking at it 
casually, our laws, which have also changed during that period, might 
seem to be very adequate indeed. One need only consider the amazing 
quality, variety and abundance of the American food supply, especially 
in comparison with that of less-favored nations, to conclude that the 
United States is the best-fed country in the world. Undoubtedly, 
some of our people are even overfed. 

Unfortunately the American public does not fully realize the 
excellence of its food supply. It is not sufficiently informed to gain 
full advantage of the achievements of science and technology in the 
fields of nutrition and of agriculture, food processing and marketing. 
Because public education in these fields has lagged in some areas there 
has been a penalty for our progress in nutrition. This lack of public 
knowledge has made a fertile field for new forms of quackery which 
exploit the consumer's pocketbook and too frequently impair his health 
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by inducing him to rely on bizarre diets or nutritional nostrums for 
treatment of serious diseases, 

Perhaps by reviewing the environment out of which the problem 
arises, we can arrive at some conclusions as fo the weapons we must 
use in future battles with deceit and fraud. Myths and folklore in 
regard to foods and diet are as old as mankind, but a vast new folk- 
lore of nutrition is being built by distorting the facts of the real ad 
vances of nutrition science. Speculative theories reported to scientific 
groups are stated to the purchasing public as facts; facts are half 
stated and become half truths in this campaign of misinformation 
which constantly seeks to persuade uninformed consumers to become 
faddists of one sort or another. Based upon experience, it will not sur 
prise me at all if quotations from the proceedings of this very meeting 
later turn up out of context in food-and-drug labeling that is grossly 
misleading. May I interject here a suggestion that in all our scientific 
writings we should try to choose expressions of such accuracy and 


clarity that they will not lend themselves to easy distortion for the 


promotion of nostrums. 

The food quack has something to sell. Usually it ts a commodity 
which bears labeling. If it is shipped across state lines and if the label 
ing includes false or misleading statements, we can institute legal 
action. But if the quackery ts confined to false teachings in the form 
of books, pamphlets, or so-called health magazines or of radio and 
TV broadcasts that are not part of a commercial scheme of distribu 
tion and do not come under the legal definition of labeling, then the 
Food and Drug Administration can take no legal action. 

Where the false or misleading matter does not fall into the cate 
gory of commodity advertising, the Federal Trade Commission can 
do nothing. To put it bluntly, false or misleading information about 
nutrition may be disseminated freely to the public without fear of any 
legal measures such as apply to false labeling or advertising or the 
dissemination of obscene matter. The guarantees of free speech and 
press provide immunity. 

We have observed the growth of certain publications and the wide 
sale of certain books containing statements which, if used as labeling 
for products, would violate the law. Within recent years we have in 
fact had several important cases in which the courts have ruled that 
such matter does constitute labeling where it is used for the purposes 
of labeling. You may recall our successful seizure last year of a lot 
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of blackstrap molasses, with accompanying copies of a book on diet 
which was a national best seller. This book prescribed blackstrap for 
a half million or so readers to prolong life; treat menopausal diffi- 
culties ; grow hair and correct baldness; restore gray hair to its natural 


color; prevent nervousness, tiredness and poor digestion; promote 
normal functioning of the glands; and prevent changes due to old age. 
Fortunately, the Keader’s Digest condensation of this misleading book 
did not contain the blackstrap references. I think today the blackstrap 
fad is dead, but there are others. 

In the field of nutrition the layman is all too frequently at a loss 
to know where to go for sound information. Dr. E. V. McCollum has 
expressed the problem in these words: “There is no field of knowledge 
in which there are so many self-appointed advisors, who have judged 
their fitness for instruction on the basis of personal experiences or 
credulous belief in attractively presented fallacy. . . . The distine 
tion of fact from fallacy is difficult for those who have sought to 
become well informed through reading of many authors, some of whom 
are faddists.” 

In trying our cases before lay courts and juries we are brought 
face to face with this situation. It is frequently difficult to convince 
a lay jury of the misleading nature of representations that are made. 
These false teachings are intriguing to the uninformed, particularly 
those who want to believe that something is good for them. The sweet 
reasonableness of the argument wins the purchaser's mind despite the 
lack of factual proof to support the essential parts of the argument 
The development of nutritional nostrums is always based on some 
fact or at least something that is difficult to disprove. What are some 
of these current myths of nutrition ? 

There is the widespread belief that the nutritive value of a plant 
is dependent upon the kind of soil on which it is grown and even that 
the nutritive value of meat products is dependent upon whether or 
not the feed the animal consumed was grown on the proper soil, There 
is an element of truth in this thesis, but the only disease in man that 
has been associated with deficiencies of the soil is simple goiter. How 
ever, we see claims that foods gain almost magic properties through 
the practice of so-called organic farming. More frequently we see the 
assertion that we cannot depend upon ordinary foods as a source of 
essential nutrients because the food was grown on impoverished soil, 
and that we must turn to the pitchman’s vitamin and mineral prepara 
tions as a supplement to avoid malnutrition and all its dire consequences. 
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The American housewife is frequently told that certain water 
soluble vitamins leach out in cooking and that others are destroyed by 


heat and, therefore, our ordinary foods cannot be depended upon to 
supply them. It is true that there may be some loss of certain vitamins 
in improper cooking. But it is also true that it is not difficult to obtain 


all of the essential vitamins by properly cooking foods obtainable at 
the average grocery store, and that this does not require any expensive 
special°equipment 

\nyone who has a headache, “that tired feeling,” or an ache or 
pain in almost any part of the body is urged to believe that he ts 
suffering from a “subclinical deficiency” and needs to supplement his 
diet with some concoction. A “subclinical vitamin deficiency” is de 
scribed as a condition in which it is not possible to obtain clinical 
evidence of a vitamin deficiency, but a deficiency is suspected. Of 
course no normal individual, no matter how well fed, can go through 
life or even a small part of his life without experiencing some of these 
symptoms. There is no basis for believing that such symptoms are 
frequently or even commonly due to subclinical deficiencies. ‘The im 
plication of the sales programs, however, is that subclinical deticiencies 
are the first thing to suspect when we experience such a symptom as 


a headache. This just is not so. 


Danger Lies in Diagnosis 

The quack tells us that these subclinical deficiencies are almost 
universal and that unless promptly remedied they may cause serious 
or fatal diseases. The fact is that he is diagnosing or encouraging 
self-diagnosis of conditions that even the experts cannot recognize if 
they are of nutritional origin, but may be the first signs of an unde 
tected serious illness--something which requires prompt and com 
petent medical attention. 

There is always something about the quack’s product that makes 
it superior to anything else. To soften the market he seeks to under 
mine confidence in our abundant common foods. Sometimes he pre 
tends to be allied with the medical profession, but often he attacks 
the advice of physicians as orthodox and out-of-date. He artfully 
inspires in the prospect a fear that his diet is nutritionally inferior 
and that he ts suffering or will suffer from about every disease in the 
dictionary if he does not avail himself of this wonderful supplement 
Older people, or the chronically ailing, are particularly apt to be taken 
in by this type of pitch. 
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The outstanding current examples of this kind of salesmanship 
are the promotions of those food-supplement products containing a 
multiplicity of vitamins and minerals, all combined with a base of 
plant extractives, alleged to be derived from plants grown on organ- 
ically fertilized soils and harvested to prevent loss of highly acclaimed 
but unidentified nutritronal factors. Two producers of these nutritional 
shotgun prescriptions are each claiming to have the largest compost 
pile in the United States, but the other current “myths of nufrition” 
are also exploited. If the benefits promised for these and other nutri 
tional cure-alls could be fulfilled, we would indeed be a nation of 
stronger, wiser people, with inexhaustible supplies of physical and 
mental energy, free from disease and worry——and free from objection- 


able odors, 
(Quackery in the field of nutrition cannot be dealt with adequately 
by law, since it is so largely an educational problem. The members 


of this conference are well acquainted with the need for public educa 
tion in nutrition. Indeed, much of your time is taken up in efforts to 
disseminate sound and truthful advice on the relationship of diet and 
health. All too often, however, your teachings are counteracted by 
quacks who pose as eminent authorities in your field. 

The answer to this is plain. We must seek to expose quackery tn 
the nutrition field as weil as in the strictly medical field. We must 
warn the public against it. In our educational programs we must 
encourage the habit of looking into the validity of new theories and 
concepts of nutrition, the habit of asking what research has been done, 
the habit of evaluating the adequacy of such research. Nutrition edu 
cation should always emphasize the distinction between known facts 
and speculations, 

Another limitation to consumer protection——and one which can 
be dealt with through legislative enactment—is the absence in existing 
law of authority properly to regulate the use of food additives, some 
of which may be harmful or otherwise contrary to consumer interest. 

There is an interesting and significant connection between this 
problem and that of quackery. The growing use of food ingredients 
with strange chemical names has provided the promoters of food fad- 
dism with some rather effective ammunition. Frequently we see this 
reflected in our correspondence with consumers who are interested in 
problems of diet. Many are seriously concerned about the “chemical- 
izing” of their food supply. Whatever the source of their information 

or misinformation—on this subject, their concern is real. 
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I am glad that Dr. Longenecker, who follows me on this panel, 
is speaking on some of the nutritional implications of food additives. 
With no desire to encroach on his subject, | would like to discuss its 
relation to existing law. 

The growing use of food additives has emphasized a serious gap 
in consumer protection under the Federal Food, Drug, and Cosmeti 
Act. The law as passed in 1938 requires premarketing tests of new 


drugs to insure their safety when used as directed, but it does not 


require testing of new food additives before they are used. While the 


authority to prescribe food standards may be exercised to exclude addi 
tives whose safety is suspect, the prescribing of standards for each food 
is a slow process, and is not an effective solution of the problem 
Under the law as it now stands, an ingredient of questionable safety 
may continue to be used in food until such time as standards can be 
formulated and become effective or until we have sufficient evidence 
to prove that it is poisonous or deleterious. This may take years, 
during which the public may be used as guinea pigs. | am glad to say 
that most food manufacturers do establish the safety of new ingred: 


ents before using them. But there are some who do not 


FDA Advice Confirmed by Delaney Committee 
The Food and Drug Administration has advised the Congress in 
hearings before the Delaney Committee that legislation is needed to 
require adequate testing of these new ingredients of foods. The com 
mittee, after hearings covering a period of two vears, has recommended 
that such legislation be drafted and enacted. It is our expectation that 
a bill for this purpose will be introduced in the new Congress. 


Sut if this law could be enacted tomorrow, IT would still tell this 
conference that we should continue to give attention to these new in 
gredients of food, even though every test reasonably applicable at the 
time their use is permitted shows them to be harmless. 

I wish you could see the reports which come to me week after 
week from our Division of Pharmacology. There is a ferment of com 
petitive development in the food and chemical industries aimed at the 
improvement of food products and processes to make foods cheaper or 
more attractive. Not a week goes by that does not bring some pro 
posal for the use of some new substance, hitherto foreign to food, as 
an ingredient of food or as a component of food wrappers or as a treat 


ment for food plants or animals. 
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New emulsifiers, stabilizers, humectants, mycotics, preservatives, 
fumigants, antioxidants and the like are coming along all the time. 
Livestock raisers are employing drugs in ever-increasing quantities to 
promote growth and fattening, stimulate milk production, protect 
against disease, and bring about other changes in domestic animals. 
The use of antibiotics and other drugs in poultry and hog feed is now 
common practice. In addition to being treated with insecticides, fungi 
cides and herbicides, many of which are new, food crops are being 
subjected to applications of new products to stimulate growth or 
thin out immature fruit or stop dropping of mature fruit or defoliate 
the plant before harvest. 

We have laboratory and clinical methods developed by our best 
scientists for acquiring information about the toxicity and effects on 
nutrition that these substances may impart to foods. Such methods 
guide us in determining the safety of additives that may be used by 
man over an entire life span. Ina practical world we must accept them 
and base our actions on them. 

It is a disturbing fact, however, that some of the additives new 
in use have not been adequately studied by our newer methods. Other 
substances now in use in significant amounts have been tested and 
shown safe by all available methods that are reasonably applicable. 
They would be considered harmless under any standards likely to be 
written into law. But are these widely accepted methods entirely ade- 
quate? Are they delicate enough, are they precise enough, to insure 
that the safety and nutritional values of these foods are not impaired ? 
Can we sharpen the accuracy of our translation of the results of ani- 
mal experiments into potential effects on humans’ Can we derive 
more information from human tests—which have necessarily been ot 
limited scope and duration—about the effects of these treated foods 


when consumed over the span of normal human life? 


| do not mean that we should cease efforts to improve the quan 
tity and quality of our foods through the use of new substances. Haz 
ards in some degree are inherent in all progress. | do mean to suggest 
that you who are so vitally interested in the integrity of our food 


supply will serve our Nation well if you keep close watch on these 


newly admitted additives as they are tested in the laboratory of human 
experience during the years ahead. Our present abundant food supply 
is the safest and most nutritious in history. Let us remain vigilant to 


avoid any decline. [The End] 





CHARLES WESLEY DUNN Presents 


Some Observations on the 


Food and Drug Law 


A Significant Analysis of Four Revealing Facts Gleaned from the 
United States Food and Drug Law Is Found in This Paper, Read by 
Mr. Dunn at the Midyear Meeting of the American Pharmaceutical 
Manufacturers’ Association in New York City on December 8, 1952 


A STUDY of the food and drug law in the United States discloses 


revealing facts about it. | will now mention four 


The first fact is that this law ts historically a very old and an 
original commercial law which began with the settlement of our coun 
try and developed according to its political organization, and evolved 
to satisfy the related needs of our people. It directly originated in 
England; and it there dates back to ancient times. It officially began 
in the Magna Carta of 1215, which established one measure of wine, 
ale and corn throughout the realm; and it thereafter progressively 
expanded, The English settlers brought this law to their colonies in 
North America, where it started. It subsequently matured im the 


states, and it finally reached its modern climax in our national law 


Hence this law had its official inception in a pioneer charter of 
free institutions for man, and that significant circumstance should neve1 
be forgotten in determining its legislative philosophy. We should 
add that this law strikingly demonstrates the truth that the commercia! 
laws of a democratic nation, enacted by Its people down the years to 
regulate their daily lives, are a mirror of economic and consequent 
social progress--for such laws reflect the constructive advance in 
their habits and standards of living, and indicate the revolutionary 
change in the public responsibility of trade, through the substitution 
of caveat venditor for caveat emptor and laissez faire as the guiding rule 
of it. 


39 
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ll 

The second fact is that the food and drug law is physically a vast 
one, of federal and state and municipal jurisdiction, It includes an 
immense number of legislative enactments, administrative regulations, 
official pronouncements and judicial decisions which could fill many 
large volumes. Furthermore, it is ever on the march of an infinite 
legislative and administrative expansion. This is so because (1) it is 
inherently a dynamic law; (2) it must keep pace with the unceasing 
scientific and technological development of our food and drug indus- 
tries; (3) it must also keep abreast of the constant evolutionary change 
in the food and drug needs of our people; and (4) its principal regula- 
tion is drawn in general terms, whose practical application is contin 
ually broadened. 

We should now go on to say that taken as a whole this law is 
practically divided into two integrated parts. The first part is a basic 
law to prevent the harmful adulteration or misbranding or false adver 
tisement of all foods and drugs, mainly a federal one, whereas its 
second part is a supplemental law for an additional regulation of these 
articles, which ts largely a state one. The basic law principally consists 
of the Federal Food, Drug, and Cosmetic Act of 1938, prohibiting the 
adulteration and misbranding of its products; it is the keystone of the 
whole food and drug law; and it is the strongest national law on its 
subject. This Act succeeded the Federal Food and Drugs Act of 1906, 
which was the first law to regulate interstate commerce in its products ; 
it is fortified by the law against their false advertisement, added to 
the Federal Trade Commission Act by its 1938 amendment; and it is 


supported by the analogous state and municipal laws, But the original 


federal law in this area was the 1848 one, prohibiting the importation 
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of adulterated drugs; therefore our national food and drug law actually 
began 104 years ago. 


As to the supplemental food and drug law: It is a vast body of 
miscellaneous legislation, dealing with particular articles and subjects 
For example: It includes the statutes to regulate the conduct of nec 
essary food and drug establishments (such as bakeries and pharma 
cies), to control the pre duction of basic foods (such as milk and meat) 
and drugs (such as narcotics and biologics) and to restrict the dispens 
ing of unsafe drugs (such as those which may be toxic or habit-form 
ing) and social drugs (which are used for the prevention of conception 
or the treatment of venereal disease ). 


The third fact is that the food and drug law is fundamentally the 


most important commercial law in the land, having a profound eco 


nomic and social significance—-for it governs the two most essential 
manufacturing industries, of which one (the food industry) is by far 
our largest; it regulates the two most essential articles of life, on which 
our people depend for their very existence ; and it basically does so for 
the essential purpose of safeguarding the public health and improving 
the food and drug economy, in order thus to create the highest stand 
ards of living. That is why the original Federal Food and Drugs Act 
of 1906 was the second major law enacted by Congress to regulate 
ordinary trade; this historic record is little known. The preceding law 
was the Sherman Antitrust Act of 1890. In short: Congress first 
prohibited a wrongful private monopoly of trade, to preserve free insti 
tutions therein; and it next prohibited injurious trade in the most vital 
articles, to promote the general welfare which is the dominating con 


cern of such institutions. 


Moreover the law before us also has a profound legal significance, 
from the standpoint of its principal Federal Food, Drug, and Cosmetic 
Act. For it is a statute which asserts an extreme use of the federal 
power to regulate interstate commerce, in order to control intrastate 
commerce as well. That is so for two reasons. In the first place this 
Act has been amended and construed to reach every retail sale of its 
products in intrastate commerce, where they originate in interstate 
commerce, as most of them do—a situation providing the legal 
foundation for the Durham-Humphrey amendment of this Act, which 


requires a retail dispensing of unsafe drugs on a prescription and 
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forbids its unauthorized refilling. In the second place, the oleomar- 
garine amendment of this Act regulates the retail sale and service of 
that food, in a state, which was produced in the state and has never 
entered interstate commerce at all. It professedly does so to prevent 
a burden on that commerce, and its validity remains to be determined. 
If (as is probable) such a federal regulation of exclusively intrastate 
commerce is held valid, then no distinction is left under this Act 
between interstate and intrastate commerce, and Congress may sim- 
ilarly amend it to regulate exclusively intrastate commerce in every 
other food and drug. But Congress must first approve the policy of 
this complete elimination of its traditional distinction between inter- 
state and intrastate commerce, in enacting federal legislation; and 
there is no likelihood it will do so, in the immediate future at least. 


Because this law has that profound economic and social and legal 
importance, The Food Law Institute was established as a public organ 
ization to make basic research studies of the food and drug law and to 
provide basic university instruction in it—especially by the law schools 

for a due state of this law depends on a fundamental knowledge and 
understanding of it, because they are the source of all truth about it. 
The institute's research program is designed to create an authoritative 
library of necessary reference books on this law. Three have already 
been published, on the major federal law; more are scheduled for 
publication next year, of which one will deal with the Canadian law ; 
and others are under preparation. The institute’s educational program 
is designed to train expert practitioners and teachers of the food and 
drug law, who are practically needed, and it has the significance that 
the law schools previously gave no instruction at all in this law, as a 
rule. That situation has been reversed by such program. This is so 
because, for example: A national center of graduate instruction in the 
food and drug law has been established at the New York University 
Law School; graduate instruction in it is now systematically provided 
by the Harvard, Southern California and George Washington Uni- 


versity Law Schools—and next year this instruction will be addition- 


ally provided (we expect) by the Yale University Law School; under- 
graduate instruction in it is also now systematically provided by the 
Emory, Harvard, Miami (Florida), Kansas City and Stanford Uni- 
versity Law Schools; and lectures in it are given at other major law 
schools. Moreover, similar lectures are likewise given at leading uni- 
versity schools of public health and business. Hence the American 
Pharmaceutical Manufacturers’ Association is making a valuable con- 
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tribution to the industry it represents, by largely underwriting a fel 
lowship in the national center of graduate food and drug law instruction 
at NYU. The first fellow (Mr. Charles L. Nelson) ts teaching an 
original undergraduate course on this law at the Miami (Florida) 
University Law School; and the second fellow (Mr. Robert M. Moore) 


plans to teach a similar course on it at another law school 


IV 


The fourth fact ts that the fundamental legislative philosophy of 
the food and drug law is objectively to regulate the business of pro 
ducing and marketing its articles for the common good, by prohibiting 
harmful and requiring beneficial conduct in it, whereby all engaged 
in this business are otherwise left free beneficially to work out then 
own destiny in a competitive race of individual efficiency and service 
This is the necessary legislative philosophy of a democratic govern 
ment organized to establish free institutions and promote the general 
welfare, in its relation to all private business, and one that has an 
emphasized application to the law before us, because it originated i 


a pioneer charter of free institutions. Hence that philosophy does 


not approve the substitution of a government control over the food 


and drug business (as distinguished from an objective regulation of 
its conduct), except where it is unavoidably necessary for compelling 
reasons of public safety. Consequently this government control excep 
tion has no place in the food and drug law, unless it is inescapably 
required to safeguard the public health; when it is thus required, the 
following lessons taught by history should be borne in mind: One 
exception tends to breed another; a limited exception tends to become 
a broad one; and a temporary exception tends to become a permanent 


one, 


But since the food and drug law ts primarily designed to assure a 
safe public use of its essential products, this government control excep 
tion has entered it to a large and ever-increasing extent. For example 
Such exception exists in many compulsory government license, regis 
tration and inspection laws, relating to foods and drugs, and a govern 
ment control over the entire barbiturate drug business has been 
proposed—one which is unwarranted beeause the evil sought to be 
remedied is illicit traffic in such drugs, and it apparently suffices to 
make that traffic a criminal offense subject to a drastic penalty. This 
situation demonstrates the point that a legitimate food and drug busi 


ness should not be placed under a broad government control to prevent 
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an incidental abuse of it, which can be otherwise governed, Further- 
more—and what is even more important—this government control 
exception has become a basic and expanding part of the major Federal 
Food, Drug, and Cosmetic Act, for this Act now imposes a government 
control over the production of all “new drugs,” to guarantee their 
safety; it also imposes a supplemental government control over the 


production of drugs wholly or partly composed of insulin or any of 
the original five antibiotics (except where they are exempted), to guar- 
antee both their safety and efficacy; and it will probably be amended 
to impose a government control over the production of foods and cos 
metics with respect to chemical additives, to guarantee their safety. 
This Act further imposes these additional government controls over 
the food, drug and cosmetic industries, for their safe conduct: a coal- 
tar control over the production of all foods, drugs and cosmetics; an 
emergency control over the production of foods contaminated with 
micro-organisms, and a voluntarily assumed control over the produc- 


tion of sea foods, 


The foregoing government control state of this Act invites three 
significant comments now. They are: (1) This government control 
principally applies to the drug industry. (2) Such industry approved 
this government control of it, in each instance. But | should note that 
the antibiotic drug control is in an unsound and chaotic legislative 
condition—-for that government control is inherently designed to be 
a temporary one, ceasing when the need for it is removed by a safe 
industry control, whereas it is apparently becoming a permanent one, 
even where this industry contrel has been achieved. Moreover, that 
government control does not reach other antibiotic drugs, in an analo 
gous production situation ; its broad extension has been suggested ; and 
certainly this extension should not be made, if and to the extent it is 
not required by a compelling reason of public safety. Consequently, 
the government control over the production of antibiotic drugs im 
posed by this Act presents a legislative problem for appropriate con- 
sideration by the pharmaceutical industry, and the next Congress will 
provide an exceptional opportunity for its due solution. (3) There 
is a steady direct and indirect pressure to broaden the existing govern- 
ment control of the drug industry. Forexample: We find this pressure 
in the suggestion of a general government control over the production 
of antibiotic drugs, in the recent attempt to convert an objective 
prescription-drug regulation into a virtual government control over 
the directional marketing of all drugs and in a judicial effort to inval- 
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idate the existing plan for establishing drug standards, whereby they 
are instead placed under a government control. That effort 1s now 
being made in Wisconsin, with respect to a state law, and if the United 
States Supreme Court should eventually sustain it, then the similar 
federal law would also fall. 


Vv 
This last consequence is so grave that I will finally discuss the 
question whether the drug standards law of the Federal Food, Drug, 
and Cosmetic Act is valid. My discussion must be brief, and it will 
be confined to the major USP (United States Pharmacopoeia) law, for 
convenience and because the supplemental NF (National Formulary) 
and HP (Homeopathic Pharmacopoeia) law is in the same constitu 
tional position. The former law is substantially and mainly as follows 
\ drug is adulterated, if it purports to be one named in the USI or 
any supplement thereto and it does not comply with its USP standard 
as provided in this law. It may, however, differ from that standard, 
if such difference ts plainly stated on its label; but if the difference ts 
in identity, its name must be clearly distinguished from the USP one. 
Hence this is a law which practically authorizes the USP body to make 
and revise drug standards, having a legal force in the administration 

of that Act, subject toits exemptions, 


We should approach this law on the basis of the following back 
ground statement. The USP is a national pharmacopoeia first pub 
lished in 1820, or more than 130 years ago. It establishes standards for 
drugs used by the medical profession and dispensed by the pharma 
ceutical profession, which are required to safeguard the public health. 
These standards are made by a private body, now the United States 
Pharmacopoeial Convention: and they are decenially revised to meet 
the evolutionary progress in medicine and pharmacology. This body 
is a Wholly scientific one; its members are appropriate and responsible 
and qualified expert representatives of the medical, pharmaceutical 
and allied sciences; they are also expert scientific representatives of 
the interested agencies in the federal and state governments; and the 
latter embrace the Federal Food and Drug Administration. Therefore 
while this body is a private one, it also has a quasi-official character. 
Its membership principally includes due representatives of professions 
licensed by state law; it further includes official representatives of the 
federal and state governments; and they include a representative of the 
agency administering the Federal Food, Drug, and Cosmetic Act. In 
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short: The USP ts a scientifically made national pharmacopoeia ; and 
it represents a traditional plan of establishing official drug standards in 
this country, which are universally accepted as authoritative. Conse 


quently, it was practically necessary to write this plan into the original 


Federal Food and Drugs Act of 1906 and the succeeding Federal Food, 
Drug, and Cosmetic Act of 1938; and that was done, in each instance, 
with government consent and general approval and without contro 

versy as\to the legality of doing so. Likewise this plan has been writ 

ten into all analogous state laws against drug adulteration, under the 
same conditions. Furthermore, the validity of the USP law thus added 
to the 1906 federal act was challenged in only one recorded case during 
the 32 years of its existence, wherein it was sustained ; and the validity 
of this law continued in the 1938 federal act was challenged in only 
one case during the past 14 years, wherein it was not decided. Hence 
the record of this federal law, since it was first enacted nearly a half 
century ago, creates a strong presumption that it is valid; and that 
presumption is clearly justified. 

The USI’ law before us presents a two-fold question as to its 
validity. The first and basic question is whether it delegates legisla 
tive power to the USI body, which may not be constitutionally done. 
That question does not arise with respect to USIP standards existing 
when this law was enacted, because it knowingly adopted them; or 
in relation to any difference from a USP standard, which this law pet 
mits. Hence the question relates only to USP standards made after 
this law was enacted, with which compliance is required ; and it invites 
a negative answer—for while Congress may not delegate its power to 
make a law, it can vest authority in a responsible and qualified body 
to determine the necessary factual basis for administering a law; this 
body may be a private scientific one (especially in the medical area) 
where its determination ts indicated and representative and authorita 
tive, as both the federal and numerous state supreme courts have 
ruled; and the more so if it 1s a quasi-public body that includes a repre 
sentative of the agency administering the Federal Food, Drug, and 
Cosmetic Act. That is the very situation presented by the USP law 
of this Act, and the fact is that the USP body is undoubtedly the best 
available one to make drug standards, for its administration. As to 
the second question: It 1s whether the authority thus vested in the 
USI body is governed by legislative standards duly guiding and 
limiting its exercise, which are constitutionally necessary; and it 
invites an affirmative answer. For this law expressly provides that 
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such authority shall be exercised pursuant to the guiding legislative 
standard of preventing harmful and misleading drug adulteration, in 
order to safeguard the public health and drug economy ; and it imphi 
edly provides: that such authority shall be exercised pursuant to the 
limiting legislative standard that the USIP drug standards must be 
practically reasonable and certain, in each instance. The latter legis 


lative standard is necessarily implied, because that Act is clearly 
invalid if and to the extent it imposes a USI’ drug standard which ts 
demonstrably unreasonable or uncertain in application. It should be 


added that the law itself is explicit with respect to its authority and 


standards and their compliance. 


Moreover, this USP law may be soundly construed to delegate no 
legislative power and to vest no ministerial authority at all, For, as 
thus construed, it simply recognizes a long-established and duly au 
thoritative and universally accepted plan of making drug standards; 
and it does no more than to require that a drug purporting to have a 
USP standard must comply with it as specified, in order to prevent 
its false labeling. Congress may undoubtedly enact a law to forbid 
such labeling of articles introduced into interstate commerce, and it 


has done so in enacting the above Act. 


Vi 


In conclusion: The historic differences between the official food 
and drug standards developed in the United States are striking. The 
first difference is that the systematic establishment of drug standards 
Was inaugurated much earlier. We have seen that a national pharma 
copoeia (the USI’) was first published in 1820; and its plan has been 
used abroad for centuries, in one form or another, for a national phar 
macopoeia there dates back to 1573, or earlier; England originally had 
one in 1618; but the British Pharmacopoeia was instituted in 1864 
Whereas a systematic establishment of food standards was initiated 
by the Association of Official Agricultural Chemists (the AOAC) in 
1897. While Congress authorized its food standards for several years 
prior to the enactment of the 1906 Federal Food and Drugs Act, they 
were advisory in character. The AOAC has since had a significant 
part in establishing the food standards administratively used under 
that Act and the succeeding 1938 Federal Food, Drug, and Cosmet 
\ct. They were given a restricted legal force under the former Act, 


by its 1923 butter amendment and 1930 canned food amendment ; and 
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then the 1938 Act empowered their broad administrative establish- 
ment. 

The second difference is that drug standards have been scientifi- 
cally made on a private basis, whereas food standards have been gov- 
ernmentally made on a public basis. This is a fundamental distinction 
in procedure, for the former procedure is a democratic one, which 
ideally expresses our free institutions; it has the basic significance 
of voluntary and effective scientific cooperation for the public welfare ; 
and it has the immense value of being more practical and flexible and 
less onerous. Hence one may wish that it could also be used to make 
food standards—-a wish that becomes strong when we observe how 
heavy and laborious and burdensome the government food standards 
procedure can become, under the 1938 Act—and that for this reason 
it may operate to impede beneficial food progress, in the creative area 
of new optional ingredients, a situation which could be greatly im 
proved by limiting the food-standard hearings to controversial issues. 
Hence we cannot prefer to substitute this formal government proce- 
dure for the private scientific one now available to make drug stand 
ards; or even to have drug standards thus made subject to government 
approval, with all that this may imply. That is why an enforced sub 
stitution of a government control over drug standards by invalidating 
the USP plan for establishing them is indeed a grave consequence. 
On the contrary we should prefer to have food standards instead made 
by the drug-standards procedure. This change could have been orig 
inally instituted by the AOAC, and certainly the food and allied 
sciences might now conduct that procedure, with equal authority and 
success. But the time has passed for using it, because the plan of 


government-made food standards is now firmly imbedded in the fore 


going Act. 


The third difference is that there has been a greater freedom to 
vary from drug standards, on a label disclosure basis. The reason ts 
that standardized drugs are used by physicians and pharmacists who 
are professionally trained to follow their labeling. This distinction 
prfncipally applies to the variation from a standard of identity—for a 
food which varies from this standard must now be labeled as an imita 
tion one, under the 1938 Act, whereas it outlaws an imitation drug. 
A drug which varies from this standard is thus required to have a name 
which is otherwise clearly distinguished from the official one. 


[The End] 
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ing of the Statute to Simplify the Application of de Minimis 


NOR A NUMBER OF YEARS a key controversy in regard to 
Section 402 (a) (3)' involved the interpretation of the clause “or 

if it is otherwise unfit for food.” It was questionable whether or not 
this clause modified or was independent of the preceding clause. In 
a series of cases * culminating in the case of Salamonie Packing Com 
pany v. U. S the courts determined that the two clauses were inde 
pendent. To within a degree of certainty it may be concluded that 
there has been an eradication of the controversial issue in regard to 
the independence of the two separate clauses of 402 (a) (3). The 
disturbing question with which the judiciary has been confronted ts 
the applicability of the de minimis doctrine * to the first independent 
clause of 402 (a) (3). The problem may be reduced to the basic ques 


‘Sec. 402; 21 USC Sec. 342 (a) (3) A where relief would concededly be afforded 
food shall be deemed to be adulterated if it were a more substantial matter involved 
consists in whole or in part of any filthy, Rendered into English, it is that the law 
putrid, or decomposed substance, or if it is does not concern itself with trifles."" See 
otherwise unfit for food.’’ note, 44 A. L. R. 168 (1926) 

on : : . i 2 Dods. Adm. R. 269, 270, opinion by 

U. &. v. Two Hundred Cases of Adu Sir W. Scott: “The court is not bound to 


terated Tomato Catsup, 211 F 78¢ (DC * ’ : tefl aera 
Ore., 1984); U. &. v. 1851 Cartons, etc., 145 © S*rictness at once harsh and pedantic in 
F. (2d) 760 (CCA-10, 1945); U. S. v. 935 tne application of statutes rhe law permits 
Cases Tomato Puree, 65 F. Supp. 503 (DC the qualification implied in the ancient 
Ohio. 1946). maxim de minimis: non curat ler Where 
~ a there are irregularities of very slight con- 

7165 F. (2d) 205 (CCA-8, 1948, cert. den sequence, it does not intend that the in 
333 U. S. 863 (1948) fliction of penalties should be inflexibly 
* De minimis non curat lex: The maxim severe. If the deviation were a mere trifle 
which forms the subject of this annotation which, if continued in practice, would 
is frequently invoked by the courts as _ weigh little or nothing on the public in- 
justifying their refusal to act in cases’ terest, it might be properly overlooked.” 
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tion of whether or not the de minimis rule may be applied to a food 
which consists in whole or in part of any filthy, putrid or decom 
posed substance. 


Dual Application of De Minimis 


The courts are in agreement that in the consideration of an 
adulteration, the product or article must be viewed as a whole rather 
than the individual containers comprising the shipment.’ Neverthe- 
less, the courts have devised a vital distinction between the entire 
shipment and the various articles contained in the shipment. Predi- 
cated upon this distinction, two problems arise in the determination 
of filthy and decomposed substance. First, what is the per cent of filth 
or decomposition in the mass? Second, what per cent of the units in 
the mass are filthy or decomposed? To illustrate, let us take a 
hypothetical case involving 100 cans of canned salmon. Assuming that 
each and every can is inspected and found to contain a uniform amount 
of filth, the question thereby involved is: What is the percentage of 
filth in the mass, and is the percentage of such an inconsequential 
amount that the de minimis rule will apply, thereby exempting the 
product from the provisions of 402 (a) (3)? Again, beginning with 
our mythical 100 cans of salmon but deviating from the facts to con 
form to a situation wherein two of the cans contain equal amounts of 
filth and food (50 per cent food and 50 per cent filth) but the remaining 
98 cans are a wholesome product entirely free of any adulterated 
substance, the question is: What is the percentage of units in the mass 








‘A. O. Andersen & Company v. U. 8., U. 8. v. 935 Cases Tomato Puree, cited 
284 F. 542 (CCA-9, 1922). The court so at footnote 2. The court stated: ‘I think 
stated: ‘In all of these sections we are’ that the ‘article’ as used in the statute Is 
convinced that the word ‘article’ is used In the product shipped in the case or cans and 
its broad and comprehensive sense, and not the individual cases or cans."' 
has reference to the food product, and not 
to the smallest individual container."’ 
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which are filthy, and is the percentage (2 per cent) involved in this case 
of such inconsequential amount that the de minimis rule will apply, 
thereby exempting the product from the provisions of 402 (a) (3)? 


Definition of Terms 

The intricacies and the ramifications of the problem are such that 

it is wise to first be certain of the definition of terms. The degree of 
propinquity between “decomposed” and “putrid” gives rise to the 
possibility that the terms are synonymous. It is an arduous task to 
conceive of a situation in which a putrid substance is not decomposed 
° 6 


Decomposed is defined as “decayed; rotten.’ Putrid is defined as 


“being ina state of putrification; tainted.” * Putrefy is defined as “to 


ae | 


cause to decompose or decay with a fetid odor; rot.’ In the case of 


A. O. Andersen v. U. S.,° the court, verbatim, utilized the dictionary 
definition of “decomposed” to present an adequate definition of “putrid.” '° 
So, with some margin of safety, we may view putrification as occurring 
only through the process of decomposition. 

Filth is defined as “anything that soils or makes foul; that which 
is foul or dirty.” ** The potential injury to health is immaterial in 
regard to filth... Congress intended that the word “filthy,” as used 
in the Act, should be construed to have its usual and ordinary meaning 
and should not be confined to any scientific or medical definition."" 
Parasitic worms and cysts in fish were held to constitute a filthy sub 
stance.’* Tomato paste containing worm fragments that were not 
subject to detection and were not injurious to health were stamped 
as a filthy vegetable substance.” But parts of viscera and intestine 
in cans of herring roe were held not to come under the definition 
of “filthy.” 


*Funk & Wagnalls, New Standard Dic- 3U. 8. v. Swift € Company, 53 F. Supp 
tionary (1951). 1018 (DC Ga., 1943); U. 8. v. Lazere, cited 
7 See footnote 6. at footnote 12; VU. 8S. v. Roma Macaroni 
* See footnote 6 Factory, et al., 75 F. Supp. 663 (DC Calif., 

* Cited at footnote 5. 1947). 

* A. O. Andersen & Company v. U. 8&., “U. S. v. 231 Boxes Frozen Tullibees 
cited at footnote 5, rev'g U. 8S. v. 1974 (pC Calif., 1949), FSA Notices of Judg- 
Cases, Decisions of Courts in Cases Under ment. Foods. No. 14597: Kleinfeld and 
the Federal Food and Drugs Act, p. 1037 Dunn, Federal Food, Drug, and Cosmetic 
(DC Wash., 1922): “‘A putrid or tainted  4e¢zt, 1649-1950, p. 107. 

— s = ype — mad — 6U. 8. v. 133 Cases of Tomato Paste, 
—s whose odor 's offensive to the 2 F. Supp. 515 (DC Pa., 1938) 

™ See footnote 6. *U. 8. v. 667 Cases of Canned Herring 

2U. S. v. Two Hundred Cases of Adul- Roe (DC Md., 1942), FSA Notices of Judg- 
terated Tomato Catsup, cited at footnott 2: ment, Foods, No. 8917; Kleinfeld and Dunn, 
U.S. v. Two Hundred Cases, More or Less, Federal Food, Drug, and Cosmetic Act, 
of Canned Salmon, 289 F. 157 (DC Tex., 1938-1939, p. 30. The court stated: ‘In the 
1923): U. S. v. Lazere, 56 F. Supp. 730 case we have here, the matter that is in- 
(DC Towa, 1944). (Footnote continued on next page) 
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Interpretation of 1906 Act 
In one of the early cases, U. S. v. Sprague,’ the court applied the 
de minimis doctrine in pursuance of the first problem, to wit, What ts 
the percentage of decomposition in the mass?’ In a criminal action 
for the shipment of oysters infected with bacillus typhosus, the court 
concluded that such facts, if true, would cause the product to be filthy, 
but made the following comment in regard to decomposition : 


When we consider a specific bacillus such as that named, whether or not its 
presence might cause decomposition or putrification raises a question of fact that 
cannot be disposed of upon this motion, for the degree of decomposition of tissue 
might be so slight as to render the use of those words inapplicable, from the 
standpoint of a substance intended for food.” 


The salient case under the old Act was that of «1. O. Andersen v 
U. S2* The action involved a libel proceeding against 1,975 cases of 
canned salmon, of which one fifth contained putrid fish. In an exceed 
ingly contradictory opinion, the court, in the first instance, repudiated 


the de minimis rule by the following statement : 


It appeared from the cross examination of the Government witnesses that 
they have heretofore suffered canned salmon containing a small percentage ot 
filthy, decomposed, or putrid matter to pass in interstate commerce unchallenged 
but there is no room tor controversy over percentages under the statute itselt, 


ior it excludes all.” 


After so reasoning, the court, in the selfsame paragraph, pro- 
ceeded to reverse its position: 

And while a small percentage of adulteration found only in a small per- 
centage of the product might not and would not ordinarily satisfy the court or 
the jury that the whole product is adulterated, yet in a case like this, where the 
jury might properly infer or find that approximately one-fifth of the entire product 
was unfit for human consumption and that the adulteration extended to the entire 
product, no such question can arise.” 

May the above statement be considered as mere dicta, or has the 
court conceived a hazy ethereal concept of a measuring stick, beyond 
which point 402 (a) (3) may not trespass’ If this be true, the court 
has forged de minimis into a double-edged weapon which is capable, 
when wielded with proper dexterity, of slashing through the greaves 
of 402 (a) (3), attacking with either cutting edge, to wit, the per- 
centage of adulteration in the mass or the percentage of units that 
is adulterated. 


(Footnote continued from preceding page) edly be eliminated and could have been 
cluded and alleged to be filthy is not for- eliminated with care."’ 

eign to the fish. It is at most a part of the 1 208 F. 419 (DC N. Y., 1913). 

fish which is not completely separated from ' See footnote 17, at p. 421 of opinion 
the Roe, while in the other case the foreign ” Cited at footnote 5. 

substance is something which is brought ”See footnote 5, at p. 545 of opinion 
in quite unnecessarily and should undoubt- ** See footnote 5, at p. 545 of opinion. 
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Shortly before the passage of the 1938 Act the government brought 
a libel proceeding against tomato paste in the case of U.S. wv 133 
Cases of Tomato Paste? The microanalysis of the product by govern 
ment chemists revealed that the paste contained 85 worm fragments 
in each 200 cubic centimeters of the product. By court order the 
product was condemned and destroyed, but the court stated that it 


may well be that such adulteration might be so slight as to be de minimis 


Effect of 1906 Act 

The 1906 Act stated that a food shall be deemed to be adulterated 
“if it consists in whole or in part of a filthy, decomposed, or putrid 
animal or vegetable substance. . . .”** The amendment of June 25, 
1938," so closely paralleled this language that the similarity of the 
two statutes raises the question of whether the re-enactment of the 
statute after the statute has been administratively or judicially con 
strued may be interpreted as approval of the statute as thus construed 

The early decisions varied, in regard to the amount of emphasis 
to be placed upon previous administrative construction, from persua 
sive evidence * to adoption by the legislature of such construction 
It was also held that failure to amend in the face of consistent judicial 
construction was persuasive of legislative recognition of the statute as 
construed.** This trend was abruptly halted in the case of Federal 
Communications Commission v. Columbia Broadcasting System of Cali 
fornia, Inc.,*” in which Justice Frankfurter stated : 

We are not, however, willing to rest decision on any doctrine concernins 
the implied enactment of a judicial construction upon reenactment of a statute 
The persuasion that lies behind that doctrine is merely one factor im the total 
effort to give fair meaning to language.” 

Since 1940 the circuit courts have consistently followed this rule 
of construction."' Therefore, the consideration to be given to the 


‘ 


cases interpreting “filthy,” “putrid” and “decomposed” under the 1906 


Act must be limited to merely one factor in the total effort to give 


fair meaning to the language of the statute. 


2 Cited at footnote 15 * Kales v. Commissioner of Internal 
% See footnote 15, at p. 516 of opinion Revenue, 101 F. (2d) 35, 38 (CCA-6, 1939) 
*% Sec. 7: 21 USC Sec. & * 311 U. S. 132 (1940) 
°3 See footnote 1 *” See footnote 29, at p. 137 of opinion 
F a ae % Fleming v. Moberly Milk Products 
% Brewster v. Gage, 280 U. S. 327 (1930) Company, 160 F. (2d) 259, 270 (CA of 
7U. 8. v. Cerecedo Hermanos y Com- D. C., 1947); Interstate Commerce Commis 
pania, 209 U. S. 337 (1908): Helvering v. sion v. Service Trucking Company, 186 F 
Bliss, 293 U. S. 144 (1934) (2d) 400, 403 
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Interpretation of 1938 Act 


The courts are in conflict as to the application of the de minimis 
rule under the new Act. There is much difference of opinion as to 
whether or not the doctrine is applicable and, if applicable, when the 
product is within the rule of de minimis.** In the case of 338 Cartons 
of Butter, etc. v. U. S.,*° although the court condemned the butter as 
consisting of filthy and decomposed substance and refused to allow the 
claimant to reprocess the product for human consumption, neverthe- 
less, the court had no difficulty in finding that de minimis does apply 
to 402 (a) (3): 

From the evidence submitted at the condemnation trial the jury found that 
the butter in question consisted in part of decomposed substance and in part of 
filthy substance in substantial enough quantity to be adulterated within the terms 
of the Act... . The jury was properly instructed that in order to make a finding 
that the butter consisted in part of a filthy substance it must be satisfied that 
the filth was present in a substantial degree. . . . It is true that the courts have 
recognized that adulteration of foodstuffs may be so slight as to come under 
the maxim de minimis non curat lex.™ 


The insistence of the court that the adulteration must be present 
“substantial” degree is tantamount to an application of the 
One district court in Ohio ® and one district court in 


in a 
de minimis rule. 


California * have applied the “substantial” test to filth and decomposi 
In neither case, as in 338 Cartons of Butter, etc., was 
‘substantial” or the de minimis rule. 


tion in the mass. 
the product found to come within the 


The case of U’. S. v. Gerber Products Company ™ is the one decision 
predicated on the de minimis rule. The case involved a complaint, 
containing two counts, in which the government alleged that the prod- 
uct in question contained moldy peach pulp, worm fragments and 
insect fragments. The court intersticed the practical aspects of the 
de minimis doctrine in the charge to the jury, to wit: 


You are instructed however, that it was not the intention of 
include as a criminal offense the presence of filthy, putrid or decomposed matter 


Congress to 


See, for example, U. 8S. v. 185] Cartons, 
etc., cited at footnote 2, rev'g 55 F. Supp. 
343 (DC Coto., 1944); Triangle Candy Com- 
pany v. U. 8., 144 F. (2d) 195 (CCA-9, 
1944). 

"165 F. 

"See footnote 33, at pp. 
opinion 

%* U. 8. v. 935 Cases Tomato Puree, cited 
at footnote 2, at p. 505: “If the product 
under the evidence was in a state of sub- 
stantial decomposition and rotten, as those 
terms are well understood, that ends their 
right to interstate shipment."’ 


(2d) 728 (CCA-4, 1947). 
730, 731 of 


“U.S. v. Peggy Boothe and John Camp- 
odonico (DC Calif., 1948), FSA Notices of 
Judgment, Foods, No. 13641; Kleinfeld and 
Dunn, Federal Food, Drug, and Cosmetic 
Act, 1949-1950, pp. 201, 203: *‘The evidence 
having showed a substantial percentage 
of decomposition being present in the 
raisins shipped in interstate commerce by 
the defendants, there is a violation of the 
Federal Food, Drug, and Cosmetic Act, 
and the defendants are guilty as charged in 
each of the four counts.”’ 

%* (DC Mich., 1944), FSA Notices of Judg- 
ment, Foods, No. 7808; Kleinfeld and Dunn, 
Federal Food, Drug, and Cosmetic Act, 
1938-1979, p. 306. 
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in such infinitesimal and inconsequential quantities as even the highest degree 
of care could not eliminate. ... Of course, if you believe trom the evidences 
that it was practically impossible in actual practice to free the strained peaches 
entirely and at all times from the presence of rotten peach tissue, mold, worm 
heads, worm legs, portions of worm bodies, tragments, fly eggs and mites, and 
that such contamination was present in the shipments here under consideration 
in such infinitesimal and miscroscopic quantities that you do not regard it as 
filthy, putrid or decomposed in the usual, natural and practical sense of thos 
words, then your verdict should be for the respondent of “Not guility.” On the other 
hand, if you find beyond a reasonable doubt, as I have defined the term, that 
the strained peaches here involved contained substantial amounts of these foreign 
substances, then vour verdict should be “guilty as charged.” * 

The jury, after due deliberation, returned a verdict of not guilty 
This is the only case that “has sat squarely on all fours,” endowed 
with the potential capacity to settle the question of the applicability 
of the de minimis rule in relation to 402 (a) (3). Unfortunately, the 
cause of action was based on a criminal charge, and the government 
thereby lost the right of appeal. 

The contraposition was taken in Ll’. S. v. Commercial Creamery 
Company 
into interstate commerce of two shipments of frozen eggs which con 


9 


which involved a criminal action charging the introduction 


sisted of a decomposed substance. The court, ir opposition to defend 
ant’s allegation that the statute is indefinite, stated : 


Furthermore, the statute is not indefinite or ambiguous. It makes illegal 
the introduction into interstate commerce of food which consists in whole or im 
part of any filthy, putrid, or decomposed substance. This statute is all inclusiy 
and prevents the shipment in interstate commerce of any food which contains 
any decomposed matter. Defendants urge that such a construction of the statute 
would result in unreasonable regulation and would prevent the shipment in inter 
state commerce of many foods not harmful to public health. Ti such contention 
is sound, the argument in support therof should be made to the Congress and 
not to the courts. [Italics supplied.] - 


A more recent case *' also involved a shipment of eggs. The 


defendant was charged with shipping adulterated eggs in liquid form 


It was charged that they had an offensive odor, bloody whites and 
contained chicken embryos. In disposing of defendant’s assignment 
of error to the effect that there was insufficient proof that the eggs 
were adulterated within the meaning of the Act, the court stated: 

The Act forbids the presence in food of any decomposition. Even if it were 
true, as defendant contends, that one bad egg alone could have caused the 


odor it seems clear that the presence of even one bad egg would have furnished 
sufficient proof of decomposition.® 





% See footnote 37, at p. 308 of opinion DRUG COSMETIC LAW REPORTS { 7207, 
”*43 F. Supp. 714 (DC Wash., 1942) 82 Atl. (2d) 129 (D. C. Munic. Ct. of App., 
# See footnote 39, at pp. 715, 716 of opin- 1951). 

ion. “Cited at footnote 41, at p. 132 of opin- 
“ Jsrael ©. Korol v. U. 8., CCH FOOD ion. 
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Legislative History 

The new Act changed “a filthy, putrid, or decomposed 
substance” to read, “any filthy, putrid, or decomposed substance.” The 
\ct in its present form first appeared in Senate Bill 5 as reported by 
the Senate Committee on Commerce on January 4, 1935.*° There was 
no discussion when the change was made, and no comment was made 
in later discussions. The change remained in the Senate bill and was 
part of the bill when it was enacted on June 25, 1938." 

It is impossible to ascertain the legislative intent, as applied to 
de minimis, from Senate Report 361, Seventy-fourth Congress, First 
Session.*® The report states: 

The bill now contains all features of the 
valuable, through the 28 years of its enforcement, in promoting honesty and fair 
dealing in the sale of foods and drugs. Its principal differences from the present 


law lie, first, in the elimination of those provisions whose terms have compelled 


the courts to reach interpretations that have afforded avenues of escape for the 
“ 


present law that have proved 


unscrupulous 

If it may be argued that the above statement is adverse to the 
application of de minimis, it may be argued with equal persuasiveness 
that the following statement in the report would favor its application : 


The bill, if enacted in its present form, will be of incalculable benefit to 


consumers. It will place no undue burden on any honest manufacturing or 


advertising practice.” 


Statutory Construction 
Since it is impossible to gather the Congressional intent from the 
legislative history, we must proceed with the ordinary canons of 
statutory construction. The words in a statute should be given their 
common, everyday meaning in the absence of specific evidence to the 
contrary.** It is a cardinal rule of statutory construction that significance 
and effect shall, if possible, be accorded to every word.** Re-examin- 


ing the words of the statute, the term “part” is defined as, “a piece; 


a segment; fraction; section; one of certain fractional portions or com- 
‘said of a single 


ponents of a thing.” °° The term “any” is defined as, 
person, thing or part, of whatever kind, degree or quantity, from 

“ Work cited, footnote 45, at p. 239 of 
work. 


Dunn, Federal Food, Drug, and Cos- 


metic Act, pp. 213, 215. 
“ Public Act 717, 83 Congressional Record 
9616. 

* Dunn, Federal Food, Drug, and Cos- 
metic Act, p. 237. 
* Work cited, 

work. 


footnote 45, at p. 238 of 


“U. 8. v. 
600 (1941). 

* Market Company v. Hoffman, 101 U. S. 
112 (1879); Ex parte Public Bank of New 
York, 278 U.S. 101, 104 (1928). 

” See footnote 6. 


Cooper Corporation, 312 U. S. 
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among a number, class, or total.” *' In some instances the word “any” 
has been given a restrictive interpretation,” but such is the case only 
when it is impossible to otherwise give the statute meaning.’ Inter 

posing upon the statute the ordinary meaning of the words comprising 
the statute, 402 (a) (3) must read: “A food shall be deemed to be 
adulterated if it consists in whole or a fraction of filthy, putrid or 
decomposed substance of whatever kind, degree or quantity.” The 
standard bearer of de minimis who attempts to force his banner across 
the barren and precipitous terrain of such a definition will indeed need 
the guidance of a thousand angels. Comparable to the simple law 
of physics that two bodies cannot occupy the same space simultaneously, 
there is no room for both 402 (a) (3) and the de minimis rule. By thei 


very terms, they must arrive at the point of mutual exclusion 


Statutes of Prohibition 


The maxim de minimis will not excuse irregularities in complying 


with statutory requirements.** Upon casual observance, it would 


appear that the rule has been refuted in cases involving the Fair Labor 


Standards Act** and the National Labor Relations Act. Section 
10 (a) of the NLRA confers upon the National Labor Relations Board 
the authority to “prevent any person from engaging in any unfat 
labor practice (listed in section &) affecting commerce.” Through a 
process of inverted reasoning, it may be argued that the Supreme 
Court has so held that in the determination of “affecting commerce,” 
the maxim de minimis will apply.’ In the case of Groneman, et al. v 
International Brotherhood of Electrical Workers, Local Union,” the court 


solidified the position of the Supreme Court, stating: 


“Assuming then that this labor dispute was unlawful and that it interrupted 
commerce to the extent of $6,000.00, can it be said that this has such an effect 
upon commerce as ts sufficient to give the court jurisdiction under the Act 
Considered in- the light most favorable to appellant, the impact of this labo: 
dispute upon commerce, in any event, is so trifling and miseroscopic as to bring 
it within the above pronouncement by the Supreme Court and requires the 
application of the de minimis doctrine.” ™ 
*' See footnote 6 CASES © 64,952. 172 F. (2d) 712 (CA-7, 1949) 
* See note, 50 Am. Jur. 270 (1944) “National Labor Relations Board 1 
8. S. v. Palmer, et al., 3 Wheat. 610 Fainblatt, et al., 1 LABOR CASES € 17,045 
(U. S., 1818): U. S. v. Katz, et al., 271 306 U. S. 601, 607 (1939) 

U. S. 354 (1926) 17 LaBor Cases £ 65,410, 177 F. (2d) 
* See note, 44 A. L. R. 168 (1926). 995 (CA-10, 1949) 
% Ling v. Currier Lumber Company, 7 "See footnote 57, at pp. 997, 998 of opin 
LABOR CASES § 61,567, 50 F. Supp. 204 (DC ion 
Mich., 1943); Frank v. Wilson, 16 LABOR 
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It is interesting to note that the qualifying word “any” is twice used 
in Section 10 (a) but was deleted from the controversial phrase 
“affecting commerce.” Accepting the interpretation of the circuit 
court in the above quoted case, what would be the virility of the 
de minimis doctrine if the word “any” were transposed from its strategic 
position in 402 (a) (3) and interposed on 10 (a) of the labor act? 
The act would read: “To prevent any person from engaging in any 
unfair labor practice having any affect on commerce.” Would not “any 
affect on commerce” serve as a bulwark against the de minimis doctrine? 


It is difficult to draw an analagous inference involving these two 
statutes, in consideration of the critical variance in their basic com- 
position. Section 10 (a) involves a jurisdictional question (Has there 
been a sufficient affect upon commerce for the board to secure jurisdic- 
tion?) whereas 402 (a) (3) encompasses a remedial statute or a statute 
of prohibition (that food which contains filthy, putrid or decomposed 
substance shall not be placed in interstate commerce). The de minimis 
rule is not applied to statutes of prohibition. An attempt to do so will 


necessarily result in a ludicrous situation, comparable to the trial of 


the leathery old Texan who, in a slight difference of opinion, inflicted 
a superficial bullet wound on his victim and then waxed indignant at 
the trial, alleging that he did not shoot the man, he “just sorta nicked 
him.” Certainly, the severity of the violation is a pertinent factor in 
consideration of the mitigation of punishment, but it is not a magic 
talisman wherewith the statutory violation may be disregarded. The 
pleading of de minimis to a statutory prohibition is so rare as to be 
an oddity. An excellent example is that of Porter, Price .1dministrator 
7. Rushing*’ in which the court, sua sponte, dismissed a complaint 
involving an overcharge of rent under the Emergency Price Control 
Act of 1942. The amount involved was $7 for a one-year overcharge 
and $2 for a two-month overcharge. The lower court ruled that the 
maxim de minimis and the fair and honest administration of the law 
required that the complaint be dismissed. The circuit court of appeals 
in a court opinion stated : 

The judgment was entered on the ground that the maxim de mimumts non 
curat lex and the fair and honest administration of the law required the dismissal. 
Since the courts are not vested with discretion either to deny enforcement of 


or to withhold the statutory remedies provided by Congress, the case should 
not have been dismissed.” 


157 F. (2d) 263 (CCA-8, 1946). 


* 65 F. Supp. 759 (DC Ark., 1946) 
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When May the De Minimis Doctrine Apply? 

It is feasible for the courts to apply the de minimis doctrine to a 
question involving the per cent of decomposition in the mass. Subse 
quent to the death of animal or plant life, a physical process of destruc 
tion occurs in the organism.** There is a correlative factor which 
recognizes that the longer the period of death, the greater the change 
in the organs and cell structure. Decomposition begins with death 
and continues in an increasing degree relative to the time after death. 
Certainly an intelligent individual could not contend that a butchered 
animal is decomposed two hours after slaughter; nevertheless the 


decomposition process has set in at this early date. The problem was 


recognized in 4. O. Andersen v. LU. S.* in which the court reasoned 


Decomposition may begin where life ends, but meat or fish is not decomposed 
at that early stage. Decomposed means more than the beginning of decompo 
sition; it means a state of decomposition, and the statute must be given a 
reasonable construction to carry out and effect the legislative policy of intent.” 


The courts have approved this position under the new Act."* In 
determining if the product was decomposed, the early cases applied 
a yardstick predicated on whether or not the product was fit for human 
consumption,.”’ Later cases have rejected this standard of measure 
ment * but have failed to affirmatively establish a concrete rule in lieu 
of the discredited principle. By reason of the existence of confusion 
in determining when a product is decomposed, the court may apply 
the de minimis rule via a circuitous route. The critical question is: 
Has the deterioration of the substance attained such a point, in rela 
tion to the degree of deterioration, that it may be said that the product 
is decomposed? The finding of fact must be not that there is a minute 
amount of decomposition but that the deterioration is so slight that 
there is no decomposition. The correct technique is to apply de minimis 
to the process of decomposition and not to the decomposed substance, 


* Carrel and Lindbergh, The Culture of nutrient medium and its oxygenation are 
Organs: ‘‘Many perfusion experiments have of capital importance. Moreover it is im 
been performed with various apparatus perative that the organ be completely pro- 
But in no case did any technique maintain tected against bacteria Even if all con 
an organ in condition of survival for more ditions except one are satisfactory, the re 
than a few hours. All organs thus kept in sult of the experiment is utter failure.’ 
vitro were always observed to undergo a @ Cited at footnote 5 
process of destruction. For the life of the a. ; 
perfused tissue depends on many factors. —— footnote 5, at p. 544 of opinion 
The fluid must be free of floating agglu- *U. 8. v. 184 Barrels, etc., 53 F. Supp 
tinated corpuscles. The temperature, the 652 (DC Wis., 1943). 
osmotic pressure, the minimum pressure, *U. 8. v. 200 Cases, etc., cited at foot 
the pH of the fluid, the pulse rate, the note 2. 
maximum pressure, have to be exactly ad- “UU. S. wv. 1851 Cartons, etc., cited at 
justed. The chemical compusition of the footnote 2 
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creating a situation wherein de minimis is not applied to the statutory 
definition but is utilized before arriving at the definition. Upon such 
application there must be a finding of fact that the deterioration is so 
slight that there is no decomposed substance, which will exempt the 
product from the statutory language, to wit, “any decomposed substance.” 


It is impossible to utilize the selfsame approach to a question 
involving the percentage of units in the mass which are decomposed. 
Of necessity, there must be a finding that a certain percentage of the 
units contain a decomposed substance, which immediately brings the 
statutory language into play and bars the application of de minimis. 


Filth possesses no method by which it may escape the statute. 
Unlike decomposition, it may not be measured in degree. Filth does 
not engross this peculiar property of decomposition whereby it springs 
into existence and is able to vary itself in tune with time and outside 
conditions. Filth is an entity within itself, dependent upon no external 
factor. For example, a container of dirt, in relation to food, may be 
considered as filth. If retained in the container for any number of 
centuries, it would remain filth, and, at any given time before it was 
placed in the receptacle, it was filth. It is capable of variance only in 
relation to the amount or per cent in the container and is limited to 
the question of “how much.” When filth is present in a product, the 
court cannot find that there is no filth, and finding of minute quantities 
of filth will not exempt the product from the statutory language. 


Conclusions 
The de minimis rule and its affect upon 402 (a) (3) ts of vital 
importance in consideration of the fact 402 (a)(3), in consort with 
402(a) (4), accounted for approximately 80 per cent of the seizures 
of foods and approximately 75 per cent of the prosecutions filed in 
regard to food during the fiscal year 1950.°° There is a general 


tendency to assess greater penalties under Sections 402 (a) (3) and 
402 (a) (4) than under the other sections of the Act dealing with food. 
Of the cases terminated in the fiscal vear 1950, 43 per cent of the 
violations under 402 (a) (3) and 402 (a) (4) were terminated with 
fines of $500 or more, whereas only 27 per cent of other types of food 





** Sec. 402; 21 USC 342: ‘‘(a) (4) A food by it may have been rendered injurious to 
shall be deemed to be adulterated if it has health."’ 
been prepared, packed, or held under in- * See H. G. Underwood, ‘‘Keeping Food 
sanitary conditions whereby it may have Clean,"’ 6 FOOD DRUG COSMETIC LAW 
become contaminated with filth. or where- JOURNAL 303 (1951) 
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violations resulted in fines of that amount. The average fine under 
Sections 402 (a) (3) and 402 (a) (4) during the fiscal year 1951 was 
$622 as compared with $586 from other types of food violations.® 


The preponderance of judicial decisions has indicated that 402 (a) (3) 
is vulnerable to the de minimis assault. The Achilles’ heel may be 
approached either by the per cent of filth or decomposition in the mass 
or the per cent of the units in the mass which contain filthy or decom 
posed substance. The selfsame courts that have been most solicitous 
of the welfare of de minimis have made only one practical application 
of the doctrine—U’. S. v. Gerber Products Company. Compared to the 
new Act, under the 1906 Act there was greater unanimity of opinion 
in regard to the applicability of the de minimis rule. The re-enactment 
of the statute in 1938, after being judicially construed under the old 
Act, may not be interpreted as legislative approval of the statute as 
previously construed but is only one factor in the total effort to give 
fair meaning to the language. Considered as one factor, the effect of 
the 1906 cases is further relegated to impotency in view of the subse 
cuent cardinal supplanting of “any” for “a” in the statute. There ts 
judicial confusion as to the applicability of de minimis to the 1938 Act. 
An investigation of the legislative intent is a fruitless task revealing 
an informational vacuum. An impartial interpretation of the words 
of the statute, in combination with the fact that 402 (a) (3) is a penal 
statute adhering to a statutory prohibition, must induce the logical 
conclusion that de minimis cannot be utilized as a means of defeating 
the statutory language. By the adoption of a circuitous approach, the 
court may indirectly apply the de minimis rule to a fact situation 


involving the per cent of decomposition in the mass. 


Should it appear that the conclusion is unduly harsh and that such 
interpretation would throw the processor or producer of food on the 
“tender mercy and whim” of a government agency, the fact must be 
taken into consideration that the Food and Drug Administration 


operates within rational bounds. Any statute, if forced to the extreme, 


may incur a hardship upon the citizens atfected by its operation. For 


example, what is to prevent the seizure of every sack of potatoes enter 


ing interstate commerce? Can there be any doubt that a shipment of 


? 


potatoes violates 402 (a) (3) in that it contains a filthy substance: 
Under 402 (a) (3) the Food and Drug Administration could demand 


* Article cited, footnote 69, at p. 306 of 
article 
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that all potatoes be washed and scrubbed before passing into inter- 
state commerce. As a matter of practical import, the Administration 
must and will close its eyes to certain technical violations. 


The advocate of de minimis in relation to 402 (a) (3) must 
eventually arrive at the impenetrable barrier where it must be reasoned 
that it is true that the statute has been violated in that there has been 
some filthy or decomposed substance in the product, but, because it 
is present in such minute quantities, the law should not take cognizance 
of so slight and technical a violation. Unfortunately, the law may 
take cognizance of slight penal violations, the option resting within the 
power of the state and not within the rights of the defendant. How 
simple the application of de minimis would be if the statute read: 
“A food shall be deemed to be adulterated if it is a filthy, putrid or 
decomposed food.” A finding of a minute amount of filth in a product, 
although indicating a filthy substance, would not be sufficient to create 
a filthy food; and, there being an absence of a finding of a filthy food, 
there could be no violation of the statute. But Congress did not 
express its will in those terms, and the court may not superimpose 
such meaning upon the clear words of the statute. Those who are 
desirous of remedying the situation may well take heed of the words 
of Judge Schwellenback who advocated that the remedy be sought 


[The End] 


in the legislature and not in the court. 


REPORTS TO THE READER—Continued from page 4 


On the assumption that the majority 
of food, drug and cosmetic manufac 
turers will grant permission to inspect 
their premises and records, FDA in 
structed its field organization to con 
tinue their project operations as in tli 
past. Inspectors were instructed to 
report all facts on refusals to permit 
inspection, with proposals as to how 
the violations which may exist can be 


written was not “fair warning to the 
factory manager that if he fails to give 
consent, he is a criminal.” 

The decision was handed down in the 
case of U.S. v. Ira D. Cardifi 

C. W. Crawford, Commissioner of 
Food and Drugs, stated: 

“We must ask Congress to clarify 
the wording of the law and to restore 
to the American public the protection 
which we are sure the Congress in- 
tended to provide in the Act of 1938 


investigated. 

On December 19 Commissioner Craw- 
ford announced that the Food and Drug 
Administration had decided on the form 
amendment of the Federal 


“The majority of industry will pro- 
tect the interests of consumers by con- 


tinuing to put out clean, wholesome, 0 ood, 


truthfully labeled products, but protec- 
from the activities of the shady 
will be substantially reduced.” 


tion 
fringe 


Drug, and Cosmetic Act which it will 
recommend to restore enforceability of 
factory inspection. He said that in the 





REPORTS TO THE READER 


hope of speedy action he would ask for 
“a simple change in wording to replace 
the ambiguous language upon which 
the Court invalidated the section.” The 
change would require a food and drug 
give written notce tw 


intention to 


imspector to 
the management of his 
inspect the plant when he enters the 
premises. 

The language responsible for the 
Supreme Court's authorized 
the inspector to enter and inspect the 
premises “after first making request and 
*" and then 


decision 


obtaining pe 
punished refusal of permission by fine 
The proposed change 
the quoted wording 


mspector te enter 


rriisston 


and imprisonment 
strike out 
authorize the 


would 
and 
and inspect “after first giving written 
The penalties for refusal would 


revision 


notice.” 
remain unchanged, but the 
would make it that the right to 
inspect 1s not contingent on obtaining 


ck art 


permission of the person in charge 

Mr. Crawford “appre 
hensive that if inspection authority can 
not be promptly restored much of the 
progress made during the 14 years since 
enacted toward insuring 


said he was 


the law 
+h 


was 
sanitary quality and safety of foods, 


drugs and cosmetics will be lost 
“Up to the time of its invalidation by 
the Supreme Court the factory 
tion section had proved workable and 
highly 


‘ onsider 


inspec 
useful Il am not anxious to 


anv change except to restore 
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its validity. Other changes would pro- 
voke controversies and delay enact 
ment,” Mr. Crawford said. 

Mr. Crawford stated that assurances 
had received from trade 
associations that they would 
the proposed form of amendment 
These groups 


the American 

Drug Manufacturers Association, the 
American Pharmaceutical Manufacturers 
Association, and the Toilet Goods As 
sociation Manu 
facturers of America and several other 
food industry organizations had issued 
statements that they 
legislation to restore the factory inspe« 
tion authority. Mr. Crawford said that 
groups should b 
for their action in the interest of publi 
health and welfare 
FDA’s monthly 
during November 74 shipments of unfit 
1,264,180 pounds, vere 
market by federal 
Twenty-four other food ship 


been several 


support 


include 


Previously the Grocers 


would support 


these “commended 


report revealed that 
foods, totaling 
removed from the 
seizure 
seized hecause the items 


ments were 


were substandard, short-weig ht, or de 
ceptive ly labled. 

One was seized, an eyelash 
FDA charged 
thick 


accompanving 


cosmct 


which would 


not provice 


omtment 
long, evelashs aS 
claimed in an circular 
False and misleading therapeutic claims 
brought the 


one dey ce 


seizure of eight drugs and 
Two other drug shipments 


were seized because of inadequate labeling 





Meeting of Food and Drug Men 


February Meeting.—The Eighth An- 
nual Meeting of Section on Food, Drug 
Cosmetic Law of the New York 

Bar Association will be held on 
February 20, 1953, in the meeting hall 
of the Association of the Bar of the 
City of New York, at 42 West 44th 
Street, in New York City. 


and 
State 


This meeting provides a constructive 
discussion of the food, drug and cos- 


metic law, in general, and the majot 
Federal Food, Drug, and Cosmetic Act, 
in particular The proceedings of it 
will be broadcast by Station WNYC; 
and they will be published in the Foon 
DruG Cosmetic Law JouRNAL. 

The Section on Food, Drug and Cos 
metic Law is the pioneer bar organiza 
tion in the field of this law; and it 
instituted the Division of Food, Drug 
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Law in the 
tanking and 
Law of the American Bar Association. 
The section was established in 1945; it 
has approximately 250 members, through- 
out the country; and they include na- 
tional leaders in this law, The officers 
Wesley Dunn of 
York City, chairman, and 
Flanagan ot New York 
The standing committees are the 
same as in the ABA Division. They 
are: Committee on Food Law, Samuel 
A. McCain of New York City, chair 
man; Committee on Drug Law, James 
FF. Hoge of New York City, chairman; 
Committee on Cosmetic Law, Hugo 
Mock of New York City, chairman; 
Committee on Beverage Law, William 
J. Williams of New York City, chair- 
man; Committee on Food Standards, 
H. Thomas Austern of Washington, 
D. C., chairman; Committee on Chemi 
cals, Fred Bartenstein, Jr., of Rahway, 
New Jersey, chairman; Committee on 
Uniform State Food, Drug and Cos 
metic Laws, Michael F. Markel of 
Washington, D. C., chairman; Commit- 
tee on Products Liability Law, Brad- 
shaw Mintener of Minneapolis, chairman 
Special committees are created, where 
The executive committee of 
otheers, the 


and Cosmetic 


Corporation, Business 


are Charles New 
James (; 
City, secre 


tary 


necessary 
this section includes the 
committees 
and three members at large. They are: 
James M. Best of Chicago, Harold 
Harper of New York City and Walton 


M. Wheeler, Jr., of Indianapolis. 


chairmen of the standing 


Morning Session, beginning at 10 o'clock 


Presiding Officer: Chairman of Section 
Opening Statement by Charles Wesley 
Dunn of New York City, Chairman 
of Section 
Oflicial Reports on Federal Food, Drug, 
and Cosmetic Act 
“Legislative and Administrative Progress 
in 1952," by Charles W. Crawford of 
Washington, D.C 
Food and Drugs, 
Agency 


, Commissioner of 
Federal Security 
“Entorcement and Judicial Progress in 


1952.” by Wilham W 


(,oodrich of 


FOOD DRUG COSMETIC LAW JOURNAL 


Section of 


JANUARY, 1953 


Washington, D. C., Assistant General 
Counsel, Federal Security Agency 
“Report by Delaney Committee (House 
Select Committee to Investigate 
the Use of Chemicals in Foods and 
Cosmetics),” by Vincent A. Klein- 
feld of Washington, D. C., United 
States Department of Justice, Coun 
sel for Committee 

Report by Section’s Committee on Food 
Standards by H. Thomas Austern 
of Washington, DD. C., Chairman 

Discussion of Report by Michael F 
Markel of Washington, D. C 

Floor Discussion 

Note: The speakers at this meeting wil! 
lunch with the members of the Sec 
tion’s Executive Committee in an 
adjoining room, immediately aftet 
the morning session 


Afternoon Session, beginning at 2 o'clock 


Presiding Officer: Chairman of Section 


“Some Observations on Cosmetic Law 
of Federal Food, Drug, and Cos- 
metic Act,” by Stephen L. Mayham 
of New York City, Executive Vice 
President of The Toilet Goods As 
sociation 

“Unitorm State Food, Drug ard Cos 
metic Laws,” by Carl R. Miller ot 
Decatur, Illinois, Counsel for A. Ek 
Staley Manufacturing Company 

“Drug Evaluation Program ot Council 
on Pharmacy and Chemistry of 
American Medical Association,” by 
Dr. Robert T,. Stormont, Secretary 
of Council 

“An International Pharmacopoeta,” by 

Dr. Lloyd C. Miller, Director of 

Revision, Pharmacopoeia of the 

United States of America 


“1952 Progress in Products Liability 


Law,” by Bradshaw Mintener of 
Minneapolis, General Counsel for 
Pillsbury Mills, Inc. 

Floor Discussion 

Reports 

New Business 


Adjournment 








Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to te 
im economic, leval, ; 
to all federal an 
contaims sites 
interest, reports 
decisions and administrative 
laws, and other tax 
Phe editorial policy is 1 
ot tax issues. Subscription rate SO 


issues. Write tor sample copy. 


Labor Law Journal 
Specifically designed an 
thinking on labor la 
Journal presents timely art 
tionship of Law, Labor 
and Union bac ho monet 
thinking, viewpoints, anc 


field—on significant labor 
LAW 
JOURNAL 


in the field treat troubles 
factual, hard-hitting articles 
nothing is “slanted.’ 


tion rate—$6 a year. Sample 


Insurance Law Journal 


Each month, this helptul magazin 
articles On pertinent subject 

ot recent decisions, comments 
rulings of state commits 

and other timely teatur 

for imsurance law 

Kmyphasis is on the isu 
Health and Accident, ire ar 

and Neghwenee ssued m 


S10 a vear, including a 


Insurance seiiilles Gilins &oemie’s laante 
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